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EXECUTIVE	SUMMARY	

______________________________________________________________________________	

Over	the	past	fifteen	years,	an	increase	in	child	removals,	coupled	with	a	decrease	in	the	number	of	
available	 foster	 homes	 and	 a	 growing	 appreciation	 for	 relatives	 as	 caregivers,	 resulted	 in	 a	
significant	increase	in	the	number	of	children	being	cared	for	by	kin.		In	addition,	federal	policy	has	
shifted	 from	 an	 emphasis	 on	 non‐relative	 foster	 care	 providers	 to	 a	 preference	 for	 relative	
placements.			In	Ohio,	as	in	many	states,	law	and	policy	have	not	kept	pace	with	the	huge	increase	in	
the	number	of	children	being	raised	by	kinship	caregivers.				

In	May,	2011,	in	order	to	address	legal	and	policy	issues	identified	as	creating	barriers	to	kinship	
families	 and	 the	 systems	 that	 serve	 them,	 the	 Supreme	 Court	 of	 Ohio	 Advisory	 Committee	 on	
Children,	 Families	 and	 the	 Courts’	 Subcommittee	 on	 Responding	 to	 Child	 Abuse,	 Neglect,	 and	
Dependency	amended	its	original	charge	to	include	a	new	focus	on	kinship	care.		The	charge	reads:	

In	certain	circumstances	it	is	in	the	best	interest	of	a	child	to	temporarily	or	permanently	live	with	ad	
be	cared	 for	by	a	relative	or	close	 family	 friend.	 	Collectively,	 these	caregivers	are	known	as	kinship	
caregivers.	 	 Data	 from	 the	 2000	 U.S.	 census	 bureau	 reports	 that	 86,000	 Ohio	 children	 have	 their	
grandparents	as	their	sole	caregiver.		The	census	does	not	track	other	kinship	families.	

Laws	 governing	 the	 determination	 of	 custody	 for	 children	 have	 increasingly	 emphasized	 the	
need	for	long‐term,	stable	living	situations.		The	U.S.	Department	of	Health	and	Human	Services	
reports:	

Research	 has	 shown	 us	 that	 children	 grow	 up	 best	 in	 nurturing,	 stable	 families.		
These	families:	

 Offer	commitment	and	continuity…	
 Have	legal	status…	to	protect	their	children’s	interests	and	welfare	
 Have	members	that	share	a	common	future	

Custody	 determinations	 for	 children	 may	 be	 decided	 by	 probate,	 domestic	 relations,	 or	
juvenile	courts	depending	on	the	specific	circumstances	of	a	family.			Kinship	caregivers	find	
themselves	 navigating	 a	 complex	 legal	 system	which	 to	 varying	 degrees	may	 or	may	 not	
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support	a	stable	and	permanent	living	situation	for	children.		The	legal	standards	applied	by	
courts	with	jurisdiction	over	such	matters	may	result	in	different	outcomes	depending	on	the	
court	in	which	a	pleading	is	filed.			

In	order	 to	consistently	provide	 for	 the	best	 interests	of	children	across	court	 jurisdictions	
and	provide	a	clear	legal	structure	for	kinship	care	in	Ohio,	the	Subcommittee	on	Responding	
to	Child	Abuse,	Neglect,	and	Dependency	is	charged	with	the	following	tasks:	

1. To	make	recommendations	to	reduce	or	better	manage	any	inconsistencies	
among	court	jurisdictions	in	kinship	care	situations.		

2. To	 create	a	 clear	and	 consistent	 legal	path	as	 related	 to	 child	 custody	 in	
kinship	care	situations.	

3. To	make	recommendations	for	resources	and	tools	that	might	be	provided	
to	those	seeking	custody	of	children	in	kinship	care	situations,	including	pro	
se	litigants.			

Pursuant	to	this	charge,	the	Subcommittee	conducted	in‐depth	research	into	the	laws,	policies,	and	
practices	that	govern	kinship	care	relationships	in	Ohio	and	in	other	states.  The	Subcommittee	also	
developed	stakeholder	surveys	and	other	strategies	to	gather	input	on	kinship	law	and	practices	in	
Ohio	 from	 judges	 and	 magistrates,	 Public	 Children	 Services	 Agencies	 (PCSAs),	 resource	
organizations,	 kinship	 caregivers,	 and	 adult	 youth	who	were	 in	 kinship	 care.	 	 The	 Subcommittee	
received	over	four	hundred	survey	responses,	providing	a	wealth	of	information	on	the	landscape	
of	 kinship	 care	 in	Ohio.	 	 In	 addition,	 over	 thirty	 interviews	were	 conducted	with	 individuals	 and	
focus	 groups,	 providing	 even	 greater	 detail	 on	 promising	 practices	 that	 support	 kinship	 families	
and	on	the	legal,	social,	and	practice	barriers	that	challenge	them.			

The	 Subcommittee	 focused	much	 of	 its	work	 on	 assessing	 the	 various	 legal	 pathways	 to	 kinship	
care	 relationships	 under	 Ohio	 law.	 Its	 research,	 augmented	 by	 stakeholder	 input,	 revealed	 that	
these	paths	do	not	always	provide	 for	consistent	outcomes	 for	kin	caregivers	and	 the	children	 in	
their	care.		In	addition,	the	legal	and	procedural	paths	frequently	are	difficult	for	kin	caregivers	to	
negotiate	and	 legal	 counsel	often	 is	not	available	or	 financially	accessible.	 	 	A	primary	 theme	 the	
research	and	data	collection	identified	is	the	lack	of	consistency	among	the	laws	that	govern	kinship	
care	 relationships	 in	 Ohio	 courts	 with	 jurisdiction	 over	 these	 relationships:	 domestic	 relations	
courts,	probate	courts,	and	juvenile	courts.			

To	 address	 these	 inconsistencies,	 the	Subcommittee	has	developed	 recommendations	 focused	on	
amending	discrete	provisions	of	the	Ohio	Revised	Code	that	were	identified	as	creating	barriers	to	
consistent	practice.		Broadly,	the	recommendations	include	the	following:	

 Amend	the	domestic	relations	code	to:	
o provide	 standards	 and	 a	 process	 for	 “committing	 a	 child	 to	 a	 relative,”	 including	

requiring	a	finding	of	parental	suitability	prior	to	such	commitment;	
o provide	 a	 non‐exclusive	 list	 of	 factors	 that	 would	 support	 a	 finding	 that	 such	

commitment	is	in	the	child’s	best	interest;		
o clarify	that	the	relationship	created	by	such	process	as	that	of	legal	custody;			
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o provide	 specific	 criteria	 for	 a	 finding	 of	 parental	 unsuitability	 that	would	 support	
legal	custody	by	a	relative;	and		

o provide	specific	criteria	for	a	finding	of	parental	unsuitability	that	would	support	a	
domestic	relations	court’s	discretionary	certification	of	a	case	to	the	juvenile	court.		
	

 Amend	the	probate	code	to:	
o provide	a	non‐exclusive	list	of	factors,	consistent	with	those	recommended	for	the	

domestic	relations	code,		that	would	support	a	finding	that	the	appointment	of	a	
guardian	for	a	minor	is	in	the	minor’s	best	interest;		

o provide	specific	criteria	for	a	finding	of	parental	unsuitability	that	would	support	
the	appointment	of	a	guardian	of	a	minor’s	person	or	the	certification	of	a	case	to	
the	juvenile	court;	and	

o provide	guidance	on	the	“good	cause”	required	for	the	removal	of	a	guardian	of	a	
minor;		
	

 Amend	the	juvenile	code	to:	
o provide	a	non‐exclusive	list	of	factors,	consistent	with	those	recommended	for	the	

domestic	relations	code	and	the	probate,		that	would	support	a	best	interest	finding	
in	relation	to	an	order	of	legal	custody;	and	

o provide	a	non‐exclusive	list	of	factors	that	would	support	a	finding	that	a	return	to	a	
parent’s	custody	is	in	the	best	interest	of	the	child.				

This	report	details	the	work	of	the	Subcommittee,	including	the	research	conducted	on	kinship	law,	
policy,	practices	and	resources	in	Ohio	and	nationally,	and	the	resulting	recommendations	
proposed	by	the	Subcommittee	to	improve	kinship	care	in	Ohio.			
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_____________________________________________________________________________	

THE	OHIO	KINSHIP	CARE	PROJECT	
Report	by	the		

Subcommittee	on	Responding	to		
Child	Abuse,	Neglect	and	Dependency	

to	the		
Supreme	Court	of	Ohio	Advisory	Committee	on	Children,	Families	and	the	Courts	

______________________________________________________________________________	

Introduction	

The	Supreme	Court	of	Ohio	Advisory	Committee	on	Children,	Families	and	the	Courts	established	
the	Subcommittee	on	Responding	to	Child	Abuse,	Neglect,	and	Dependency	in	2004	to	determine	if	
Ohio	law	relating	to	the	investigation	and	prosecution	of	child	abuse	and	neglect	properly	serves	
children	and	families	in	need	of	government	intervention.		The	Subcommittee	conducted	an	18	
month	study	on	this	question,	which	resulted	in	a	final	report	recommending	that	Ohio	adopt	a	
“Child	in	Need	of	Protective	Services	(“CHIPS”)	statutory	framework	for	responding	to	reports	of	
child	abuse	and	neglect	and	that	Ohio	consider	adopting	an	“Alternative	Response”	practice	
approach	to	such	reports.		

After	a	successful	pilot	and	evaluation	of	Alternative	Response	in	ten	counties,	the	Subcommittee	
recommended	statewide	implementation	of	the	approach,	now	called	“Differential	Response	
(“DR”).”		In	June,	2011,	DR	was	statutorily	authorized	for	statewide	implementation	and	the	Ohio	
Department	of	Job	and	Family	Services	was	mandated	to	develop	a	schedule	for	statewide	roll‐out.		
To	date,	49	counties	have	implemented	DR.			The	Subcommittee	continues	to	oversee	DR	rollout	
activities	and,	in	addition,	continues	to	support	efforts	toward	enactment	of	CHIPS	legislation.			

In	May,	2011,	with	the	approval	of	the	Advisory	Committee,	the	Subcommittee	amended	its	
original	charge	to	include	a	new	focus	on	kinship	care	in	Ohio.		The	Subcommittee’s	Kinship	Care	
Charge	is	as	follows:	

In	certain	circumstances	it	is	in	the	best	interest	of	a	child	to	temporarily	or	permanently	
live	with	ad	be	cared	for	by	a	relative	or	close	family	friend.		Collectively,	these	caregivers	
are	known	as	kinship	caregivers.		Data	from	the	2000	U.S.	census	bureau	reports	that	
86,000	Ohio	children	have	their	grandparents	as	their	sole	caregiver.		The	census	does	not	
track	other	kinship	families.	

Laws	governing	the	determination	of	custody	for	children	have	increasingly	emphasized	
the	need	for	long‐term,	stable	living	situations.		The	U.S.	Department	of	Health	and	
Human	Services	reports:	

Research	has	shown	us	that	children	grow	up	best	in	nurturing,	stable	families.		
These	families:	
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 Offer	commitment	and	continuity…	
 Have	legal	status…	to	protect	their	children’s	interests	and	welfare	
 Have	members	that	share	a	common	future	

Custody	determinations	for	children	may	be	decided	by	probate,	domestic	relations,	
or	juvenile	courts	depending	on	the	specific	circumstances	of	a	family.			Kinship	
caregivers	find	themselves	navigating	a	complex	legal	system	which	to	varying	
degrees	may	or	may	not	support	a	stable	and	permanent	living	situation	for	
children.		The	legal	standards	applied	by	courts	with	jurisdiction	over	such	matters	
may	result	in	different	outcomes	depending	on	the	court	in	which	a	pleading	is	filed.			

In	order	to	consistently	provide	for	the	best	interests	of	children	across	court	
jurisdictions	and	provide	a	clear	legal	structure	for	kinship	care	in	Ohio,	the	
Subcommittee	on	Responding	to	Child	Abuse,	Neglect,	and	Dependency	is	charged	
with	the	following	tasks:	

4. To	make	recommendations	to	reduce	or	better	manage	any	inconsistencies	
among	court	jurisdictions	in	kinship	care	situations.		

5. To	create	a	clear	and	consistent	legal	path	as	related	to	child	custody	in	
kinship	care	situations.	

6. To	make	recommendations	for	resources	and	tools	that	might	be	provided	
to	those	seeking	custody	of	children	in	kinship	care	situations,	including	pro	
se	litigants.			

Over	the	last	two	years,		pursuant	to	this	charge,	the	Subcommittee,	with	the	support	of	the	
National	Center	for	Adoption	Law	&	Policy,	conducted	in‐depth	research	into	the	laws,	polices,	and	
practices	that	govern	kinship	care	relationships	in	Ohio	and	in	other	states.		The	Subcommittee	also	
developed	stakeholder	surveys	and	other	strategies	to	gather	input	on	kinship	law	and	practices	in	
Ohio	from	judges	and	magistrates,	Public	Children	Services	Agencies	(PCSAs),	resource	
organizations,	kinship	caregivers,	and	adult	youth	who	were	in	kinship	care.				

This	report	details	the	work	of	the	Subcommittee	and	the	resulting	recommendations	proposed	by	
the	Subcommittee	to	improve	kinship	care	in	Ohio.			

Section	I	
Kinship	Care	Law	and	Policy	Reform						

Kinship	Care:	Federal	Context		

Law	and	Policy		

Over	the	past	fifteen	years,	an	increase	in	child	removals,	coupled	with	a	decrease	in	the	number	of	
available	foster	homes	and	a	growing	appreciation	for	relatives	as	caregivers	has	resulted	in	a	
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significant	increase	in	the	number	of	children	being	cared	for	by	kin.1		A	2000	Department	of	Health	
and	Human	Services	report	to	Congress	concluded	that	“[r]elatives	should	be	viewed	as	potential	
resources	in	achieving	safety,	permanence,	and	well‐being	for	children.”		

Subsequent	federal	and	state	law	and	policy	shifted	from	an	emphasis	on	non‐relative	foster	care	
providers	to	a	preference	for	relative	placements	over	traditional	foster	care.		The	Adoption	and	
Safe	Families	Act	of	1997	(P.L.	105‐89)	established	a	Kinship	Care	Advisory	Panel	within	the	federal	
Department	of	Health	and	Human	Services	to	prepare	a	report	for	Congress	on	the	frequency	of	
relative	placements	of	children	in	foster	care	to	be	reviewed	and	commented	upon	by	an	advisory	
panel	on	kinship	care.			The	report	that	came	out	of	this	directive	concluded	that	“[r]elatives	should	
be	viewed	as	potential	resources	in	achieving	safety,	permanence,	and	well‐being	for	children.”2			

More	recently,	the	federal	Fostering	Connections	to	Success	and	Increasing	Adoptions	Act	of	2008,	
H.R.	6893	(110th	Congress),	emphasized	the	identification	and	engagement	of	extended	families	
when	children	are	removed	from	parental	care.		The	Act,	which	amended	title	IV‐E	of	the	Social	
Security	Act,		requires	states	to	consider	giving	preference	to	an	adult	relative	over	a	non‐related	
caregiver	when	determining	child	placements;	states	have	discretion	to	determine	whether	a	
relative	is	suitable,	fit,	or	willing	for	child	placement	under	applicable	state	standards.3	Further,	the	
Act	requires	states	to	use	due	diligence	to	identify	and	provide	notice	to	grandparents	and	other	
adult	relatives	of	the	child	when	a	child	has	been	removed	from	the	parent(s).		Guidelines	direct	
that	notice	provisions	may	include	an	explanation	that	the	child	has	been	or	will	be	removed	from	
the	parents’	custody,	details	about			options	for	the	relative	to	participate	in	the	care	and	placement	
of	the	child,	and	a	description	of	the	requirements	to	become	a	foster	caregiver	for	the	child.		

Additionally,	the	Child	and	Family	Service	Reviews	(CFSRs),	federal	reviews	of	state	child	welfare	
practices,	focus	attention	on	the	engagement	of	relatives	in	family	preservation	activities,	with	
measured	benchmarks	including	such	things	as	the	percentage	of	children	first	entering	care	being	
placed	into	a	family‐based	placement.4				

The	shift	in	law	and	policy	toward	emphasis	on	kinship	care	as	a	placement	option	has	resulted	in	
an	increase	in	kinship	caregiver	placements—an	increase	that	has,	in	many	instances,	outpaced	the	
laws	and	policies	that	govern	the	relationships	and	the	supports	necessary	to	sustain	them.			

Data	

Currently,	it	is	estimated	that	there	are	about	2,500,000	children	in	the	United	States	being	cared	
for	by	grandparents,	65,000	in	Ohio	alone.		When	the	term	“kinship	caregiver”	is	more	broadly	

                                                            
1Judge Leonard Edwards (ret.), Relative Placement in Child Protection Cases: A Judicial Perspective, Juvenile and 
Family Court Journal 61, NO. 2, National Council of Juvenile and Family Court Judges, © 2010, at 6. 
2 U.S. Department of Health and Human Services, Administration for Children and Families,  Administration on 
Children, Youth and Families,  Children's Bureau,  Report to the Congress on Kinship Foster Care (2000) 
(http://www.chhs.ca.gov/initiatives/CAChildWelfareCouncil/Documents/Relative%20Placement.pdf)   
3 Public Law 110–351, 110th Congress (full text at 
http://www.fosteringconnections.org/tools/assets/files/Public_Law_110‐351.pdf)  
4 For an explanation of CFSR measures and their use in reviews, see Roger Ward, Understanding The CFSR Review 
Periods and The Permanency Measures (http://www.summitonchildren.ohio.gov/CFSR/UnderstandMeasures.pdf)  
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defined	to	include	those	with	a	close	connection	with	the	child,	the	number	of	kinship	caregivers	
nationwide	is	higher.				

Kids	Count	Data	Center,	an	initiative	of	the	Annie	E.	Casey	Foundation,	recently	published	state‐by‐
state	data	on	the	number	of	children	in	kinship	care,	defined	as	follows	(note	the	exclusion	of	
kinship	foster	children	from	the	definition):	

Children	 in	kinship	care	 is	derived	from	the	relationship	to	householder	 items	on	the	
Current	 Population	 Survey	 Annual	 Social	 and	 Economic	 Supplement.	 	 Children	 are	
consider	to	be	in	kinship	care	when	all	of	the	following	conditions	are	true:	a	parent	is	
not	present	in	the	household;	the	child	is	not	a	foster	child	to	the	householder;	the	child	
is	not	a	housemate/	roommate	/	border	with	no	relatives	in	the	household;	the	child	is	
not	 a	 householder;	 and	 the	 child	 is	 not	 a	 spouse	 or	 unmarried	 partner	 of	 the	
householder.		The	analysis	excludes	group	quarters	population.5	

During	the	measured	period,	2009‐2011,	2,712,000	children	were	in	kinship	care;	the	number	for	
that	period	in	Ohio	was	100,000,	the	ninth	highest	in	the	nation.		

Challenges	for	Ohio	Kinship	Caregivers	and	Children	in	Kinship	Care		

In	Ohio,	as	in	many	states,	laws	and	policies	haves	not	kept	up	with	the	explosion	in	the	number	of	
kin	caregivers.				Policy	and	practice	based	barriers	for	kinship	families	are	endemic:	as	one	child	
welfare	agency	director	noted,“[t]he	use	of	kinship	care	has	risen	so	rapidly	that	child	welfare	
agencies	have	been	forced	to	make	policy,	program,	and	practice	decisions	without	the	benefit	of	a	
substantive	knowledge	base	of	best	practice	experience.”6			

As	detailed	in	Section	2	below,	there	are	various	legal	pathways	to	kinship	care	relationships;	the	
Subcommittee’s	research,	augmented	by	stakeholder	input,	reveals	that	these	paths	do	not	always	
provide	for	consistent	outcomes	for	kin	caregivers	and	the	children	in	their	care.	 	 In	addition,	the	
legal	and	procedural	paths	are	 frequently	difficult	 for	kin	caregivers	to	negotiate	and	 legal	advice	
and	counsel	is	typically	not	available	or	financially	accessible.		

The	following	challenges	are	consistently	noted	in	national	research	as	among	the	most	common,	
and	most	daunting,	 for	kin	caregivers7.	 	The	Subcommittee’s	work	verified	that	these	are	also	the	
primary	barriers	for	Ohio	kinship	families:	

 Lack	of	Preparedness.	Many	kinship	caregivers	assume	responsibility	for	a	child’s	care	
during	a	family	crisis	and	may	be	unprepared	to	meet	immediate	needs	such	as	clothing,	

                                                            
5 The Annie E. Casey Foundation, KidsCount Data Center,  Children in kinship care (2009‐11) 
(http://datacenter.kidscount.org/data/acrossstates/Rankings.aspx?loct=2&by=a&order=a&ind=7172&dtm=14207
&tf=995)  
6 Edwards, supra, at 7.  
7 See  On Their Own Terms:  Supporting Kinship Care Outside of TANF and Foster Care, The Urban Institute  
 (http://aspe.hhs.gov/hsp/kincare01/chapt3.htm); Stepping Up for Kids: what government and communities 
should do to support kinship families, Annie E. Casey Foundation (2012) (available online at 
http://www.aecf.org/~/media/Pubs/Initiatives/KIDS%20COUNT/S/SteppingUpforKids2012PolicyReport/SteppingU
pForKidsPolicyReport2012.pdf ). 
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space,	educational	and	medical	planning,	and	emotional	turmoil.		
		

 Lack	of	Financial	Resources.	Kinship	caregivers	frequently	face	tremendous	financial	
burdens	when	they	assume	responsibility	for	one	or	more	children.		Many	caregivers	are	
retired	with	a	fixed	income	or	have	income	insufficient	to	meet	the	needs	of	an	expanded	
household.			Many	are	also	unaware	of	financial	resources	that	may	be	available	to	them	or	
are	reluctant	to	apply	for	public	benefits.			
	

 Need	for	Mental	Health	or	Emotional	Support.	Kinship	caregivers	also	report	needing		
emotional	support,	and	children	in	kinship	frequently	need	help	coping	with	trauma	that	
results	from	their	separation	from	parents,	prior	abuse	or	neglect,	and	a	new	living	
situation.	Caregivers	need	respite	time,	recreation,	counseling	support	from	others.		
	

 Child	Care.	Affordable	child	care	is	a	major	challenge	for	many	kinship	caregivers,	many	of	
whom	work	outside	the	home.		Keeping	a	job	is	a	major	concern	of	many,	especially	in	view	
of	the	fact	that	they	may	be	required	to	take	time	off	of	work	or	change	their	work	
schedules	to	accommodate	new	childcare	responsibilities.		

 Transportation.	Many	caregivers	and/or	children	are	unable	to	participate	in	school	or	
other		program	activities,	or	get	to	medical	and	other	appointments	due	to	lack	of	accessible	
transportation.		
	

 Education	Assistance	and	Support.		Many	caregivers	report	being	out	of	practice	in	
assisting	children	with	their	studies	or	unfamiliar	with	subject	matter.		Lack	of	access	to	
tutoring	services	has	been	identified	as	a	challenge.			
	

 Health	Insurance.	Health	insurance	children	in	kinship	care	is	a	primary	issue	for	kin	
caregivers.	Even	if	the	caregiver	has	health	insurance,	relative	children	are	often	ineligible	
for	family	coverage	under	the	caregiver’s	plan.	Many	caregivers	do	not	have	health	
insurance	and	cannot	afford	health	insurance	for	the	child.	Many	caregivers	are	unaware	of,	
or	lack	access	to,	options	for	health	insurance	for	children	in	their	care.		
	

 Legal	assistance.	Many	caregivers	lack	affordable	legal	assistance	to	help	them	with	
decision‐making	and	legal	processes	related	to	child	placement	options	and	agency	
proceedings.			Caregivers	often	have	to	navigate	legal	and	agency	systems	on	their	own.			
	

 Requirements	for	Formal	Caregivers.		Many	kinship	caregivers	are	unable	to	meet	the	
eligibility	and	licensing	requirements	and	qualifications	imposed	by	some	agencies	in	order	
to	become	a	kinship	foster	caregiver,	which	can	constrict	their	eligibility	for	financial	aid	or	
prevent	placement.			
	

 Housing.		Lack	of	affordable	housing	to	accommodate	an	expanded	family	is	frequently	
cited	as	a	major	challenge	for	many	kin	caregivers.			
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Section	2	
The	Vocabulary	of	Kinship	Care	

Explanation	of	Terms	

The	terms	related	to	caregiver/custodial	status	and	the	rights	and	responsibilities	in	relation	to	the	
children	in	kinship	care	are	sometimes	confusing	and	often	inconsistently	defined	state	to	state.		
The	following	caregiver	terms	are	those	most	commonly	used	to	describe	various	options	and	legal	
statuses.			

 What	is	“kinship	care”?	

There	are	a	number	of	definitions	of	“kin”	and	of	“kinship	care.”		The	following	are	especially	
relevant	in	the	context	of	this	report:	

◦ “Kinship	care	is	the	full	time	care,	nurturing	and	protection	of	children	by	relatives,	
members	of	their	tribes	or	clans,	godparents,	stepparents,	or	any	adult	who	has	a	kinship	
bond	with	a	child.	This	definition	is	designed	to	be	inclusive	and	respectful	of	cultural	
values	and	ties	of	affection.	It	allows	a	child	to	grow	to	adulthood	in	a	family	environment.”		
Child	Welfare	League	of	America	Kinship	Care	Fact	Sheet		at	
http://www.cwla.org/programs/kinship/factsheet.htm		

◦ “The	term	kinship	care	refers	to	situations	in	which	children	are	cared	for	full	time	by	blood	
relatives	or	other	adults	with	whom	they	have	a	family‐like	relationship,	such	as	godparents	
or	close	family	friends.	There	are	two	main	types	of	kinship	care.	Private,	or	informal,	
kinship	care	is	an	arrangement	in	which	extended	family	members	raise	children	without	
child	protective	services	involvement.	Public	kinship	care	describes	situations	in	which	
families	care	for	children	involved	with	the	child	welfare	system.	Kinship	foster	care	
describes	the	subset	of	child	welfare‐involved	children	who	are	placed	with	relatives,	but	
remain	in	the	legal	custody	of	the	state.”	Stepping	Up	for	Kids:	what	government	and	
communities	should	do	to	support	kinship	families,	Annie	E.	Casey	Foundation	(2012)	
(http://www.aecf.org/~/media/Pubs/Initiatives/KIDS%20COUNT/S/SteppingUpforKids2
012PolicyReport/SteppingUpForKidsPolicyReport2012.pdf	).		
	

◦ “Kinship	care	refers	to	a	temporary	or	permanent	arrangement	in	which	a	relative	or	any	
non‐relative	adult	who	has	a	relationship	or	bond	with	the	child	is	caring	for	that	child	in	
the	place	of	its	parents.	Kinship	care	includes	relationships	established	through	an	informal	
arrangement,	legal	custody	or	guardianship	order,	foster	care	placement	or	kinship	
adoption.	Kinship	care	arrangements	often	occur	because	the	child's	parents	are	either	
unable	or	unwilling	to	provide	parental	care	because	of	death,	incarceration,	domestic	
violence,	unemployment,	poverty,	or	drug	abuse.	According	to	the	Grandparents	Raising	
Grandchildren	Task	Force	Report,	issued	by	the	Ohio	Department	of	Aging,	grandparents	
are	the	largest	group	of	kinship	caregivers.”	The	Kinship	Caregiver	Coalition,	online	definition	
at	http://www.med.wright.edu/chc/kinship/index.htm			
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◦ Under	Ohio	law,	specifically	in	relation	to	the	Kinship	Navigator	Program8	and	Kinship	
Permanency	Incentive	Program,	“kinship	caregiver”	is	defined	as	follows:	

R.C.	5101.85	Kinship	caregiver	defined.		
As	used	in	sections	5101.851	to	5101.853	of	the	Revised	Code,	“kinship	
caregiver”	means	any	of	the	following	who	is	eighteen	years	of	age	or	older	
and	is	caring	for	a	child	in	place	of	the	child’s	parents:	

(A)	The	following	individuals	related	by	blood	or	adoption	to	the	child:	

(1)	Grandparents,	including	grandparents	with	the	prefix	“great,”	
“great‐great,”	or	“great‐great‐great”;	

(2)	Siblings;	

(3)	Aunts,	uncles,	nephews,	and	nieces,	including	such	relatives	with	
the	prefix	“great,”	“great‐great,”	“grand,”	or	“great‐grand”;	

(4)	First	cousins	and	first	cousins	once	removed.	

(B)	Stepparents	and	stepsiblings	of	the	child;	

(C)	Spouses	and	former	spouses	of	individuals	named	in	divisions	(A)	
and	(B)	of	this	section;	

(D)	A	legal	guardian	of	the	child;	

(E)	A	legal	custodian	of	the	child.	

This	expansive	definition	covers	not	only	enumerated	kin	but	those	who	have	become	
guardians	or	legal	custodians	of	a	child	through	court	process.			

 What	types	of	custodial	arrangements	are	available	for	kinship	caregivers?	

Although	the	names	applied	to	caregiver/custodial	statuses	not	always	consistent	from	state	to	
state,	the	following	caregiver	terms	are	those	most	commonly	used	to	describe	the	various	
options:	

◦ Physical	custody:	This	term	typically	refers	to	the	place	where	the	child	lives.	Children	live	
with	“physical	custodians,”	who	may	feed,	clothe,	and	care	for	them.	Kinship	caregivers	
frequently	serve	as	physical	custodian	for	children,	often	without	a	legal	status	that	gives	
them	the	right	to	make	decisions	for	the	children	in	their	care.			Absent	agency	or	court	
involvement,	parents	retain	all	parental	rights	to	the	child,	including	the	right	to	remove	the	
children	from	the	kinship	caregiver’s	physical	custody.			
	

◦ Legal	custody:	This	term	refers	to	the	person	or	entity	that	has	the	legal	right	to	make	
decisions	in	relation	to	children	in	custody,	including	where	they	will	live.		Parents	have	

                                                            
8 Under RC 5101.851 Statewide program of kinship care navigators, ODJFS has established a statewide program of 
kinship care navigators to assist kinship caregivers seeking information about or assistance obtaining services and 
benefits available at the state and local level that address the needs of those caregivers residing in each county. 
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legal	custody	of	their	children	unless	custody	is	voluntarily	given	to	someone	else	or	unless	
a	court	vests	custody	in	another	person,	such	as	a	relative	or	kinship	caregiver,	or	a	child	
welfare	agency.		Legal	custodians	have	the	authority	to		enroll	children	in	school,		seek	and	
approve	medical	care,	and	provide	other	necessary	legal	consents.		Parents	typically	retain	
residual	parental	rights	as	defined	by	state	law	or	policy.		

NOTE:		The	same	person	or	agency	may	not	have	both	physical	and	legal	custody	of	a	
child.	For	example,	a	kinship	caregiver	may	have	physical	custody	of	children	who	live	
with	them,	but	the	parent(s)	may	still	have	legal	custody	or	a	child	welfare	agency	may	
have	been	given	legal	custody	by	a	court.	

◦ Temporary		Custody	:		This	term	can	cover	different	situations	in	which	a	court	or	agency	
vests		kinship	caregivers	with	the	right	to	temporarily	care	for	and	make	decisions	in	
relation	to	the	children	in	their	care.		Some	states	provide	consent	forms	that	parents	can	
sign	to	confer	temporary	decision‐making	power	on	caregivers	for	such	things	as	seeking	
medical	treatment	or	enrolling	the	children	in	school.		In	other	circumstances,	courts	may	
award	temporary	custody	directly	to	a	kinship	caregiver	on	the	motion	of	the	parent(s),	or	
the	caregiver(s),	and/or	a	child	welfare	agency.			
	
This	term	may	also	be	used	to	describe	an	agency’s	temporary	legal	custodial	status	in	
situations	in	which	children	have	been	removed	from	the	parents	and	reunification	efforts	
are	underway;	in	such	situations,	the	agency	may	retain	temporary	legal	custody	but	place	
the	child	in	the	physical	custody	of	a	kin	caregiver	who,	depending	on	state	law	or	agency	
policy,		may	or	may	not	be	required	to	be	a	licensed	foster	caregiver.		
	

◦ Guardianship:	
 Voluntary:		Kinship	caregivers	frequently	assume	legal	guardianship	of	a	child	

without	terminating	the	legal	parents’	rights,	as	would	be	required	for	an	adoption.	
Legal	guardianship	is	considered	more	durable	but,	perhaps,	more	complex	for	the	
caregiver	than	a	transfer	of	custody.	Guardianship	is	often	pursued	when	kin	
caregivers	and	parents	wish	to	provide	a	permanent	home	for	the	child,	while	
maintaining	relationships	between	the	child	and	parents,	and/or	extended	family.9		
Guardianships	may	be	conferred	and	overseen	by	a	different	court	than	a	juvenile	or	
family	court,	such	as	a	probate	court,	although	that	is	not	always	the	case.	
Guardianships	typically	suspend	the	rights	and	responsibilities	of	the	birth	
parent(s).			
	

 Subsidized	Kinship	Guardianship:		In	many	states,	relative	caregivers	have	the	
option	to	become	subsidized	kinship	guardians,	a	formal	status	in	situations	where	
returning	home	or	adoption	are	not	acceptable	alternatives.	In	a	subsidized	
guardianship,	legal	responsibility	for	the	child	is	transferred	from	the	child	welfare	
agency	to	a	private	caregiver	who	becomes	the	legal	guardian	of	the	child.		The	

                                                            
9 See, generally, resources at Guardianship, Child Welfare Information Gateway  
(http://www.childwelfare.gov/permanency/guardianship.cfm)   
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agency	is	then	no	longer	involved	in	the	care,	supervision,	or	custody	of	the	child,	
but	a	subsidy	is	paid	to	the	legal	guardian	to	assist	with	the	child’s	care.		Typically	
child	age	criteria,	time	in	custody	requirements,	qualification	standards	similar	to	
those	applicable	to	non‐relative	foster	parents	apply	to	subsidized	kinship	
guardians.10			

	
◦ Powers	of	Attorney:		Parents	may	voluntarily	give	limited	authority	to	designated	

individuals	to	act	on	the	parent’s	behalf	in	relation	to	such	things	as	medical	and	
educational	decision‐making	in	relation	to	a	child.		The	form,	term,	and	legal	requirements	
for	such	documents	are	dictated	by	state	law.		Specifically	in	relation	to	grandparent	or	kin	
caregivers,	the	laws	of	several	states,	including	Ohio,	provide	for	limited	powers	of	attorney	
or	caregiver	authorization	affidavits	to	provide	decision‐making	authority	to	grandparents.		
Ohio	law	is	discussed	below	in	detail.				

Ohio‐Specific	Definitions	and	Placement	Options	

Ohio	law	and	policy	define	“kinship	care”	broadly	and	express	a	preference	for	kinship	placement,	
where	possible:	

“Kinship	Care	refers	to	a	temporary	or	permanent	arrangement	in	which	a	relative	or	any	
non‐relative	adult	who	has	a	long‐standing	relationship	or	bond	with	the	child	and/or	
family,	has	taken	over	the	full‐time,	substitute	care	of	a	child	whose	parents	are	unable	or	
unwilling	to	do	so.	Kinship	Care	includes	those	relationships	established	through	an	
informal	arrangement,	legal	custody	or	guardianship	order,	a	relative	foster	care	placement	
or	kinship	adoption.	Regardless	of	the	type	of	kinship	care	arrangement,	the	kinship	
caregivers'	voluntary	commitment	to	devote	their	lives	to	the	children	in	their	care	is	a	
courageous,	life‐changing	decision.			
	
Kinship	care	represents	the	most	desirable	out‐of‐home	placement	option	for	children	who	
cannot	live	with	their	parents.	It	offers	the	greatest	level	of	stability	by	allowing	children	to	
maintain	their	sense	of	belonging	and	enhances	their	ability	to	identify	with	their	family's	
culture	and	traditions.”	ODJFS	,	Office	for	Children	and	Families		Online	Definition		at	
http://jfs.ohio.gov/ocf/kinship_care.stm.		See	also	RC	5101.85	Kinship	Caregivers	defined	(text	
of	this	section	is	at	page	7	herein).	

In	Ohio,	 as	 elsewhere,	 there	 are	 a	 number	 of	 potential	 placement	 options	 for	 kinship	 caregivers,	
ranging	 from	 the	 very	 informal	 to	 the	 very	 structured.	 	 In	 relation	 to	 the	 more	 formal	 “legal”	
options,	 there	 are	 varying	 processes	 and	 eligibility	 requirements	 for	 establishment	 of	 the	
relationships.		These	options	include:	

 Informal	Kinship	Caregivers	(little	or	no	child	welfare	or	court	involvement)	
Informal	relationships,	for	purposes	of	this	report,	include	those	with	no,	or	very	limited,	child	
welfare	agency	or	court	involvement.		Many	children,	especially	those	of	pre‐school	age,	have	

                                                            
10See resources at Subsidized Guardianship, Child Welfare Information Gateway   
(http://www.childwelfare.gov/permanency/guard_sub.cfm)  
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grandparents,	relatives,	or	persons	with	a	close	family	connection	as	their	residential	or	
primary	caregiver.	Caregivers	in	this	type	of	informal	relationship	have	no	legal	status	or	
authority	to	act	on	behalf	of	a	child,	except	where	a	parent	empowers	the	caregiver	through	a	
power	of	attorney	or	other	document	providing	some	limited	authority.			Such	documents	
typically	would	not,	however,	provide	legal	authority	for	the	caregiver	to	enroll	the	child	in	
school	or	approve	medical	services.			
	

 Grandparent	Power	of	Attorney/Caregiver	Authorization	Affidavit		
To	respond	to	the	needs	of	grandparent	caregivers	in	informal	and	usually	voluntary	caregiving	
situations,	the	Ohio	legislature	enacted	laws	providing	for	court	filing	of	powers	of	attorney	or	
caregiver	authorization	affidavits	that	provide	temporary	authority	for	the	grandparent	to	act	
in	the	place	of	the	parent	in	many	contexts,	while	preserving	all	parental	rights	in	relation	to	the	
child.				
	
In	Ohio,	under	ORC	§	3109.59	et	seq,	the	biological	parents	of	a	child	may	give	the	child’s	
grandparent(s)	a	power	of	attorney	(POA)	that	provides	the	grandparent	rights	and	
responsibilities	regarding	the	child’s	care,	physical	custody,	and	control.		The	POA	is	effective	
upon	filing	with	the	juvenile	court	in	the	county	in	which	the	grandparents	reside.	
Grandparents	who	are	caring	for	grandchildren	of	parents	who	are	absent	and	unable	to	be	
located	may	file	a	Grandparent	Caregiver	Authorization	Affidavit	(CAA)	with	the	juvenile	court.		
These	documents	give	grandparents	the	ability	to:	
	

•	enroll	the	child	in	school;	
•	obtain	educational	and	behavioral	information	about	the	child	from	his	school	district;	
•	consent	to	all	school‐related	matters	regarding	the	child;	and		
•	consent	to	medical,	psychological,	or	dental	treatment	for	the	child.			

							The	grandparent’s	POA	or	CAA	does	not:		

•	grant	authority	to	the	grandparent	to	consent	to	the	child’s	marriage	or	adoption;	
•	affect	the	parents’	rights	in	any	future	proceeding	concerning	the	child’s	custody	or	
the	allocation	of	parental	rights	and	responsibilities	for	the	child’s	care;	or	
•	grant	legal	custody	to	the	grandparent.			
	

The	Ohio	Revised	Code	provisions	relating	to	grandparent	POAs	and	CAAs	were	recently							
amended;	these	revisions	will	become	effective	on	or	about	March	21,	2013.		The	amendments	
remove	the	current	one	year	time	period	after	which	the	POA	or	CAA	terminates	and	
eliminates	provisions	related	to	second	or	subsequent	POAs	or	CAAs.	The	amendments	also	
provide	a	process	by	which		a	grandparent	with	physical	custody	of	a	child	may	petition	the	
juvenile	court	for	legal	custody	if	the	parent	revokes	or	terminates	a	POA	or	CAA	if	the	
grandparent	believes	the	revocation	or	termination	is	not	in	the	child’s	best	interest.			A	
complaint	must	be	filed	within	fourteen	days	of	the	revocation	or	termination	in	such	cases;	
pending	a	hearing	the	court	may	make	any	temporary	disposition	necessary	for	the	child’s	best	
interest;	the	grandparent	filing	the	complaint	may	retain	physical	custody	unless	the	court	
orders	otherwise.			

 Temporary	Custody	
Under	ORC	§	2151.011	(53),		“temporary	custody”	is	defined	as		“legal	custody	of	a	child	who	is	
removed	from	the	child’s	home,	which	custody	may	be	terminated	at	any	time	at	the	discretion	
of	the	court	or,	if	the	legal	custody	is	granted	in	an	agreement	for	temporary	custody,	by	the	
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person	who	executed	the	agreement.”		
	

 Legal	Custody		
Under	ORC	§	2151.011	(19).	“legal	custody	is	defined	as	“a	legal	status	that	vests	in	the	
custodian	the	right	to	have	physical	care	and	control	of	the	child	and	to	determine	where	and	
with	whom	the	child	shall	live,	and	the	right	and	duty	to	protect,	train,	and	discipline	the	child	
and	to	provide	the	child	with	food,	shelter,	education,	and	medical	care,	all	subject	to	any	
residual	parental	rights,	privileges,	and	responsibilities.	An	individual	granted	legal	custody	
shall	exercise	the	rights	and	responsibilities	personally	unless	otherwise	authorized	by	any	
section	of	the	Revised	Code	or	by	the	court.”	
		
NOTE:	An	award	of	temporary	or	legal	custody	to	an	individual,	PCSA,	or	PCPA	may	be	made	by	a	
juvenile	court	as	a	disposition	of	a	child	adjudicated	 to	be	abused,	neglected	and/or	dependent,	
pursuant	 to	RC	2151.353. Orders	 of	disposition	of	abused,	neglected	 or	 dependent	 child.,	which	
reads	in	pertinent	part:	
	
*******	
[The	court	may	:]	
	
(2)	Commit	the	child	to	the	temporary	custody	of	a	public	children	services	agency,	a	private	child	
placing	agency,	either	parent,	a	relative	residing	within	or	outside	the	state,	or	a	probation	officer	
for	placement	in	a	certified	foster		
home,	or	in	any	other	home	approved	by	the	court;	
	
(3)	Award	 legal	 custody	 of	 the	 child	 to	 either	parent	 or	 to	 any	 other	 person	who,	 prior	 to	 the	
dispositional	 hearing,	 files	 a	motion	 requesting	 legal	 custody	 of	 the	 child	 or	 is	 identified	 as	 a	
proposed	legal	custodian	in	a	complaint	or	motion	filed	prior	to	the	dispositional	hearing	by	any	
party	to	the	proceedings.	
	
Under	R.C.	2151.011	(11),	“Custodian”	means	a	person	who	has	legal	custody	of	a	child	or	a	public	
children	services	agency	or	private	child	placing	agency	that	has	permanent,	temporary,	or	legal	
custody	of	a	child.	
	

 Relative	Foster	Care	Placement	
Kin	may	be	licensed	to	serve	as	foster	caregivers,	subject	to	eligibility	requirements	and	
qualifications,	some	of	which	may	be	waived	by	the	PCSA	(if	not	related	to	child	safety	and	well‐
being).		Licensed	kinship	caregivers	receive	the	same	foster	care	payment	rate	as	unrelated	
foster	parents,	and	are	subject	to	the	same	agency	oversight	as	unrelated	foster	parents.		
	

 Guardianship		
Under	ORC	§	2111.01(A),	“guardian”	means	“any	person,	association,	or	corporation	appointed	
by	the	probate	court	to	have	the	care	and	management	of	the	person,	the	estate,	or	both	of	an	
incompetent	or	minor.”			In	relation	to	minors,	under	ORC	§	2111.046,	when	a	guardian	is	
appointed	for	a	minor	before	the	minor	is	over	fourteen	years	of	age,	the	guardian’s	power	
continues	until	the	ward	arrives	at	the	age	of	majority,	unless	the	guardian	is	removed	for	good	
cause	or	unless	the	ward	selects	another	suitable	guardian.	Under	ORC	§	2111.042,	the	court	
may	appoint	a	regular	probate	court	investigator	to	investigate	the	need	for,	or	the	
circumstances	of,	the	guardianship	and	to	file	with	the	court	a	report	of	its	investigation.		

	
 Adoption		

	Adoption	is	a	legal	process	that	confers	all	parental	rights	and	responsibilities	on	the	adoptive	
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parent	and	terminates	those	rights	and	responsibilities	in	the	biological	parent.		Under	ORC	§	
5103.161	an	agency	shall	consider	giving	preference	to	an	adult	relative	over	a	nonrelative	
caregiver	when	determining	an	adoptive	placement	for	the	child.		The	adult	relative	must	
satisfy	all	relevant	child	protection	standards.	In	addition,	the	agency	must	determine	that	the	
placement	is	in	the	best	interests	of	the	child.	

Different	courts	have	jurisdiction	over	the	various	types	of	kinship	relationships;	further,	a	kinship	
action	 may	 begin	 in	 one	 court	 and	 be	 transferred	 to	 another	 under	 certain	 circumstances.		
Generally,	however:	

 Domestic	relations	or	family	courts	handle	situations	in	which	custody	is	given	to	relative	as	
part	 of	 divorce	 proceedings	 when	 neither	 parent	 is	 deemed	 to	 be	 a	 suitable	 residential	
parent.			

 Juvenile	courts	have	jurisdiction	in:	
◦ cases	 in	 which	 a	 Public	 Child	 Placing	 Agency	 seeks	 kin	 placement	 (either	 as	 an	

approved	 or	 licensed	 caregiver)	 of	 a	 child	 in	 the	 agency’s	 temporary	 or	 legal	
custody;	

◦ cases	in	which	kin	caregivers	seek	legal	or	temporary	custody;	and		

◦ filings	of	Grandparent	Powers	of	Attorney	or	Caregiver	Authorization	Affidavits.				
 Probate	courts	have	jurisdiction	over	kinship	adoptions	and	guardianships		
	

Section	3	
The	Work	of	the	Subcommittee	

Issue	Identification	and	a	Responsive	Research	Plan		

Early	on,	the	Subcommittee	identified	a	number	of	issues	on	which	to	focus	research	and	study:		

• The	need	for	caregiver	access	to	information,	resources,	and	legal	assistance.			
• Identification	of	barriers	to	caregiver	access	to	financial	support.			
• Confusion	as	to	various	kinship	statuses:	formal/informal;	those	arising	in	domestic	

relations	court	as	opposed	to	juvenile	court;	the	use	of	guardianships	in	probate	court;	
and	distinctions	between	temporary	and	legal	custody	in	cases	arising	under	juvenile	
court	jurisdiction.		Which	status	and	what	court	is	appropriate	in	specific	situations?		

• Inconsistent	legal	standards	applicable	to	courts	granting	and	terminating	kinship	care	
relationships.		

• Confusion	as	to	kinship	caregiver	rights	and	responsibilities	and	parents’	residual	rights	
under	each	status.				

• Inconsistency	as	to	available	resources	and	supports	county‐to‐county.		
• Licensure	standards	applicable	to	kinship	foster	caregivers	that	may	be	unduly	

burdensome,		impact	family	autonomy,	and	be	inconsistent	county	to	county	

Research	was	conducted	on	these	issues	through	these	processes:		

 a	literature	review	of	kinship	care	articles	and	studies;		
 review	of	federal,	state,	and	Ohio	kinship	laws	and	policies	with	emphasis,	in	Ohio,	on	

statutes	governing	relative	or	kinship	placements;		
 a	review	of	Ohio	cases	applying	kinship‐related	laws	in	the	various	courts	with	jurisdiction;	

and		
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 a	study	of	resources	available	to	Ohio	kinship	families	locally,	statewide,	and	nationally.			

In	addition	to	its	broad‐based	research,	the	Subcommittee	sought	stakeholder	feedback	on	the	laws,	
policies,	and	practices	associated	with	Ohio	kinship	caregivers	through	surveys	of	judges	and	
magistrates,	Public	Children	Service	Agencies,	resource	providers,	kin	caregivers,	and	adult	youth	
who	were	cared	for	by	kin.		To	supplement	the	surveys,	focus	groups	were	held	with	various	
stakeholder	groups,	and	follow‐up	telephone	interviews	were	conducted	with	survey	responders	
who	indicated	a	willingness	to	provide	additional	feedback.				

Research	Process	and	Results	

 Literature	Review	

The	literature	review	focused	on	articles,	research	reports	and	other	materials	on	such	topics	as	
federal	laws	relating	to	relative	placements,	state	laws	enacted	pursuant	to	such	federal	legislation,	
resources	available	to	kinship	caregivers,	policies	and	practices	associated	with	kinship	care	
placements,	and	kinship	outcomes.		The	following	sources	were	among	those	most	pertinent	to	the	
project	(a	complete	list	of	resource	materials	reviewed	is	at	Appendix	1):		

U.S.	Department	of	Health	and	Human	Services,	Administration	for	Children	and	Families,		
Administration	on	Children,	Youth	and	Families,		Children's	Bureau,		Report	to	the	Congress	
on	Kinship	Foster	Care	(2000)	(available	at:	http://aspe.hhs.gov/hsp/kinr2c00/)	
The	Report	to	Congress	on	Kinship	Foster	Care	summarized	then‐current	knowledge	about	kinship	
care,	including	all	available	data	on	the	specific	issues	raised	by	Congress	in	ASFA:		

 the	extent	to	which	children	in	foster	care	are	placed	with	relatives,		
 costs	and	sources	of	funds	for	kinship	care,		
 State	policies	regarding	kinship	care,		
 characteristics	of	kinship	caregivers	and	their	households,		
 conditions	under	which	children	enter	kinship	care,		
 services	provided	to	kinship	caregivers	and	to	birth	parents,		
 birth	parents'	access	to	their	children	in	kinship	care,	and		
 permanency	plans	for	children	in	kinship	care.			

The report expanded upon Congress' initial request for kinship data and information in the 
Adoption and Safe Families Act of 1998 by providing information on private kinship care in 
recognition that policy changes regarding public kinship care are likely to affect private care. 
The report also provided a deeper understanding of kinship care by comparing policies related to 
public kinship and non-kin foster care and describing the experiences of families in each group.  

Judge	Leonard	Edwards	(ret.),	Relative	Placement	in	Child	Protection	Cases:	A	Judicial	
Perspective,	Juvenile	and	Family	Court	Journal	61,	no.	2	(Spring),	National	Council	of	Juvenile	
and	Family	Court	Judges,	©	2010	
This	paper	focuses	primarily	on	the	issue	of	whether	states	should	give	relatives	preference	over	
non‐relatives	in	child	placements	and,	if	so,	how	best	to	do	so.		The	author	examines	the	shift	in	
state	and	federal	policies	since	the	1980s	from	non‐relative	foster	placements	toward	favoring	
relatives	(“kinship	care”),	noting	the	problems	that	arise	when	delays	occur	in	implementing	
policies.		Delays	may	result,	for	example,	when	relatives	are	not	aware	that	child	protection	
proceedings	are	pending;	further	child	protection	and	court	systems	often	exclude	relatives	from	
placement	consideration	even	when	they	have	notice.		In	such	cases,	when	relatives	request	
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placement	after	a	child	has	been	in	a	foster	placement	for	an	extended	period,	child	welfare	
agencies	and	courts	struggle	with	competing	interests	of	relatives,	foster	parents,	and	children.			

The	paper	also	describes	child	placement	history	in	the	United	States	and	the	emergence	of	relative	
preference	as	a	systemic	goal.	Discussion	includes	reasons	for	policies	preferring	relative	
placements	and	the	“when	and	why”	of	state	and	federal	preference	legislation.		Also	included	is	an	
examination	of	changes	in	the	child	protection	system	that	could	result	in	better	engagement	of	
relatives	in	court	processes	and	a	discussion	of	procedural	barriers	facing	relatives	who	seek	
placement,	which	include	pre‐placement	assessments,	criminal	records	checks,	and	home	studies.		
Finally,	the	author	addresses	how	judges	can	lead	change	in	procedures	and	practices	to	engage	
relatives	at	the	earliest	stage	and	provide	a	fair	chance	for	them	to	be	involved	in	a	child’s	life.		

The	Pew	Charitable	Trusts,	Time	for	Reform:	SUPPORT	RELATIVES	IN	PROVIDING	FOSTER	
CARE	AND	PERMANENT	FAMILIES	FOR	CHILDREN		©	2007	
This	article	reviews	data,	research,	and	policies	associated	with	kinship	care	and	argues	for	reform	
to	better	support	kinship	families.	More	than	500,000	children	in	the	United	States	are	currently	in	
foster	care	waiting	for	safe,	permanent	families	and	approximately	one‐quarter	of	these	children—
more	than	124,000—live	with	relatives,	placements	that	research	has	demonstrated	to	be	safe,	
stable	alternatives	to	non‐relative	foster	care.		For	nearly	20,000	of	these	children	in	relative	foster	
care,	a	court	has	determined	that	reunification	and	adoption	are	not	viable	options.		Current	federal	
policy	forces	relative	caregivers	to	make	a	hard	choice:	receive	room	and	board	as	a	foster	family	
under	state	supervision	and	authority,	or	become	permanent	guardians	and	potentially	forfeit		
financial	assistance.	

Research	demonstrates	that	relatives	are	a	valuable	resource	for	temporary	foster	care	and	for	
permanent	placements	when	reunification	is	not	possible.		Therefore,	federal	financing	policy	
should	support	services	to	prevent	children	from	being	placed	in	foster	care	and	create	incentives	
to	help	children	leave	foster	care	through	reunification,	adoption,	or	relative	guardianship.		
Subsidized	guardianship	is	a	win‐win	alternative	to	foster	care	when	reunification	or	adoption	is	
not	possible	or	in	a	child’s	best	interest.				

Annie	E.	Casey	Foundation,	Kinship	Care:	Supporting	Those	Who	Raise	Our	Children	©2005	
This	paper	provides	background	information	about	kinship	care,	and	includes	examples	of	
innovative	programs	and	policies,	as	well	as	a	discussion	of	challenges	to	and	strategies	for	
strengthening	kinship	families.	The	paper	also	includes	data	(from	2004)	on	the	number	of	children	
in	kinship	care	and	their	demographics.			

Discussion	of	promising	practices	is	organized	around	selected	core	results	from the	Foundation’s	
“Making	Connections”	initiative	to	highlight	ways	that	innovative	kinship	policies	and	programs	
contribute	to	overall	goals	of	place‐based	family	strengthening.	

 Children’s	Defense	Fund,	Sample	State	Legislation	Needed	to	Implement	the	Federal	
Kinship	Guardianship	Assistance	Option	Under	Title	IV‐E	of	the	Social	Security	Act,	
2010	
This	article,	prepared	in	collaboration	with	the	American	Bar	Association	Center	on	
Children	and	the	Law,	outlines	model		legislation	reflecting	the	components	for	subsidized		
kinship	guardianship	required	by	the	federal	Fostering	Connections	to	Success	and	
Increasing	Adoptions	Act	of	2008	in	order	for	a	state	or	tribe	to	operate	a	federally	
supported	kinship	guardianship	assistance	program	under	Section	101	of	that	law.	The	
sample	legislation	is	intended	as	a	tool	for	policymakers,	administrators	and	advocates	to	
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use	in	advocating	for	their	states	to	pursue	the	option	of	a	federally	supported	kinship	
guardianship	program.			
	

 Federal,	State,	and	Ohio	Laws	and	Policies	Guiding	Kinship	Care		

Relative	Preference	Statutes		
	
Title	IV‐E	of	the	Social	Security	Act	requires	that	states	“consider	giving	preference	to	an	adult	
relative	over	a	nonrelated	caregiver	when	determining	placement	for	a	child,	provided	that	the	
relative	caregiver	meets	all	relevant	State	child	protection	standards,”	in	to	receive	Federal	
payments	for	foster	care	and	adoption	assistance.11		Title	IV‐E	also	requires	that	States	diligently	
identify	and	provide	notice	to	grandparents	and	other	adult	relatives	of	a	child	has	been	or	is	being	
removed	from	parental	custody,		explain	the	options	a	relative	has	for	participating	in	the	child’s	
care	and	placement,	and	describe	requirements	to	become	a	foster	parent.	12			
	
 National	Snapshot		
	
As	of	July,	2010,	forty‐one	States	included	provisions	requiring	preference	for	relative	placements	
in	statute.			In	nine	States,	the	law	specifically	requires	State	agencies	to	make	reasonable	efforts	to	
identify	and	locate	a	child’s	relative	when	out‐of‐home	placement	is	needed.		State	law	in	four	states	
does	not	address	the	issue	of	foster	care	placement	of	children	relatives	in	their	statutes.	The	
remaining	states’	statutes	contain	permissive	language	such	as	"may	consider"	when	addressing	
placement	with	relatives.			
	
 Ohio	

	
Ohio’s	policies	value	keeping	children	with	family	and	those	with	whom	the	child	has	a	connection,	
when	a	child	is	not	able	to	live	with	his	or	her	parents.		Ohio	Administrative	Code	§	5101:2‐42‐05	
states	in	pertinent	part:		

(A)	When	a	child	cannot	remain	in	his	or	her	own	home,	the	public	children	services	
agency	(PCSA)	or	private	child	placing	agency	(PCPA)	shall	explore	both	maternal	and	
paternal	relatives	regarding	their	willingness	and	ability	to	assume	temporary	custody	
or	guardianship	of	the	child.	Unless	it	is	not	in	the	child’s	best	interest,	the	PCSA	or	
PCPA	shall	explore	placement	with	a	non‐custodial	parent	before	considering	other	
relatives.	

(B)	If	a	suitable	relative	is	not	available	to	assume	temporary	custody	or	guardianship,	
the	PCSA	or	PCPA	shall	explore	placement	with	a	suitable	nonrelative	who	has	a	
relationship	with	the	child	and/or	family.	

Ohio’s	policy	for	relative	placement	preference	and	process	for	relative	identification	is	detailed	
online	at	http://jfs.ohio.gov/ocf/placementservices.stm.		The	policy	emphasizes	that	public	
children	services	agencies	“strive	to	work	with	relatives	who	are	willing	and	able	to	assume	
custody	of	a	child	and	any	siblings	to	explore	this	option	first	in	order	to	prevent	a	child	from	

                                                            
11 42 U.S.C. § 671(a)(19) (LexisNexis 2010).  
12 42 U.S.C. § 671(a)(29) (LexisNexis 2010), as amended by the Fostering Connections to Success and Increasing 
Adoptions Act of 2008.  
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coming	into	an	agency’s	care.	Ohio	agencies	must	work	with	the	family	to	explore	relative	options	
and	conduct	the	assessments	to	determine	their	willingness	and	ability	to	care	for	the	child.”		

In	relation	to	process	for	identification	of	relative	resources,	efforts	begin	“with	the	agency’s	first	
involvement	with	the	family	to	facilitate	the	family	working	together	to	support	one	another	and	
assure	the	safety	of	the	child.	If	a	child	is	not	able	to	remain	with	his	or	her	parents,	agencies	are	
required	to	conduct	a	diligent	search	for	identified	relatives	and	notify	them	within	thirty	days	of	
the	child’s	removal	so	that	they	have	the	ability	to	be	considered	as	a	placement	resource.	The	
preference	is	for	the	child	to	have	stability	through	a	permanent	arrangement	such	as	a	relative	
assuming	legal	custody.”		

If	a	relative	cannot	assume	legal	custody,	non‐relative	kin	may	also	be	considered.	If	no	relatives	or	
kin	are	available	to	assume	legal	custody,	the	PCSA	will	petition	the	court	for	temporary	custody	in	
order	to	oversee	the	placement	of	the	child	with	either	relatives,	kin,	or	a	licensed	foster	family.	

Financial	and	Other	Supports	for	Kinship	Caregivers	

 National	Snapshot			

Fifteen	states	and	the	District	of	Columbia	provide	relatives	with	benefits	to	help	offset	the	cost	of	
caring	for	a	placed	child.			Statutes	in	13	states	speak	to	foster	care	payments	and/or	financial	
support	for	kinship	caregivers.		In	such	states,	if	a	relative	meets	the	foster	parent	qualifications,	he	
or	she	may	receive	the	full	foster	care	payment	rate	and	all	other	benefits	and	services	available	to	
foster	parents.13		

Financial	programs	and	other	supports	for	caregivers	who	are	not	qualified	as	foster	parents	vary	
from	state	to	state.		These	programs	may	include14:		

• Kinship	Navigator	Programs	:	State	initiatives	funded	by	the	U.S.	Department	of	Health	and	
Human	Services,	Administration	for	Children,	Youth	and	Families,	Children’s	Bureau’s	
Family	Connection	Kin	Navigator	grants.		These	programs	provide	information,	referral,	and	
follow‐up	services	to	grandparents	and	other	relatives	raising	children	and	help	kinship	
caregivers	with	access	to	resources	such	as	TANF,	Medicaid,	SNAP	benefits,	and	legal	
assistance.		
	

• Support	Group	Programs:		Support	groups	for	kincaregivers	and	the	children	in	their	care	
are	an	effective	way	of	sharing	information,	resources	and	providing	peer	support.		
	

• Housing	Programs	:		Affordable	housing	for	kinship	caregivers	has	been	cited	as	a	challenge	
by	many	sources.	With	the	assistance	of	Federal	and	State	funding,	some	communities	have	
established	multigenerational	housing	for	kinship	caregivers	who	have	limited	financial	
resources.	
	

 Ohio		

                                                            
13 Child Welfare Information Gateway, Kinship Caregivers and the Child Welfare System (2010)( available at 
http://www.childwelfare.gov/pubs/f_kinshi/f_kinshi4.cfm) 
14 Child Welfare Information Gateway, Working With Kinship Caregivers (2012) (available at 
http://www.childwelfare.gov/pubs/kinship.pdf).  This resource includes examples of state programs in various 
service areas.     
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The	Ohio	Resource	Guide	for	Relatives	Caring	for	Children	outlines	financial	and	other	resources	
available	to	kinship	caregivers.		
(http://www.odjfs.state.oh.us/forms/file.asp?id=1779&type=application/pdf).	
Among	the	financial	resources	available	are:	

 The	Kinship	Permanency	Incentive	(KPI)	Program,	which	provides	temporary	support	
for	minor	children	who	are	in	the	legal	and	physical	custody	of	grandparents,	relatives,	
or	other	kinship	caregivers.		The	program	provides	eligible	caregivers	time‐limited	
incentive	payments,	including	an	initial	payment	to	defray	the	costs	of		placement	and	
subsequent	payments	at	six	month	intervals	to	support	stability	of	the	placement.		Details	on	
qualifications	and	payments	are	found	at:		
http://jfs.ohio.gov/families/kinship/KPIBrochure.pdf		
	

 Ohio	Works	First	:	Under	this	program,	kinship	caregivers	may	be	eligible	for	monthly	cash	
assistance.		Caregivers	must	be	related	by	blood	or	marriage	or	the	legal	custodian	or	guardian	
of	the	child.		Assistance	may	be	for	the	child	only,	or	also	include	a	benefit	for	the	caregiver.		
Requirements,	such	as	cooperation	with	child	support	requirements	to	hold	the	parents	
financially	responsible,	may	apply.		Full	details	are	found	at:		
http://jfs.ohio.gov/factsheets/OWF.pdf		
	

 Food	Assistance:	Eligible	kinship	caregivers	can	use	food	assistance	benefits	to	buy	food	at	
participating	retailers	anywhere	in	the	United	States,	using	a	plastic	debit	card.		Information	is	
available	at	http://jfs.ohio.gov/ofam/foodstamps.stm.		
	

 Publicly	Funded	Child	Care:	Eligible	kinship	caregivers	may	receive	financial	assistance	for	
childcare	while	the	caregiver	is	working	or	in	an	approved	training	program.		Details	are	at:	
http://jfs.ohio.gov/factsheets/childcare.pdf			
	

 Adoption	Assistance:	Kinship	caregivers	who	adopt	their	kin	children	with	special	needs	
may	be	entitled	to	one	or	more	types	of	subsidies	under	federal	or	state	law.		Details	on	
adoption	assistance	programs	in	Ohio	are	found	at:		
http://www.nacac.org/adoptionsubsidy/stateprofiles/ohio.html			

Adoption	by	Kinship	Caregivers		

 National	Snapshot		
	
State	agencies	in	seven	states	must	give	preference	to	relatives	when	making	adoptive	placements	
for	children	in	their	custody;	if	the	child	has	been	placed	in	foster	care	with	a	nonrelative	for	a	
significant	period	of	time	when	he	or	she	becomes	available	for	adoption,	four	states	give	the	
nonrelative	foster	parent	first	preference	to	adopt.		

In	some	31	states,	if	parent	makes	a	direct	placement	with	a	relative,	the	laws	provide	for	a	
streamlined	adoption	process,	which	may	include	not	requiring	a	pre‐placement	home	study	unless	
ordered	by	the	court.		Twenty‐one	states	require	a	criminal	records	check	of	adopting	relatives	and	
any	other	adult	household	member.	

 Ohio	
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Under	ORC	§	5103.161	an	agency	shall	consider	giving	preference	to	an	adult	relative	over	a	
nonrelative	caregiver	when	determining	an	adoptive	placement	for	the	child.		The	adult	relative	
must	satisfy	all	relevant	child	protection	standards.	In	addition,	the	agency	must	determine	that	the	
placement	is	in	the	best	interests	of	the	child.		
	
 Ohio	Relative	Caregiver	Statutes	Review	

The	Subcommittee	elected	to	focus	on	the	provisions	of	Ohio	law	that	speak	to	the	creation,	
oversight,	modification,	and	termination	of	kinship	caregiver	relationships	in	both	the	public	and	
the	private	context,	and	specifically	on	law	and	practice	in	the	domestic	relations,	probate,	and	
juvenile	courts,	as	follows:	

 Domestic	Relations/Family	Court:			
Standard	and	process	for	award	of	custody	to	a	relative	under	ORC	§	3109.04(D)(2)	
(appropriateness	of		use	of	“best	interest”	standard)		
	

 Probate	Court:		
o Standards/Process	for	establishment	of	guardianship	under	ORC	§	2111.02	
o Standards	for	appointment	of	a	guardian	of	minor	under	ORC	§	2111.12	
o Clarification	of	term	“removed	for	good	cause”	under	ORC	§	2111.46	
o Clarification	of	appointment	when	parents	found	“unsuitable”	or	child’s	“interests	

will	be	promoted”	under	ORC	§	2111.06	
o Standard	for	modification	of	guardianship	at	parent’s	motion	

	
 Juvenile	Court:	

o Issues	related	to	Grandparent	Powers	of	Attorney	under	ORC	§	3109.51	and	
Caregiver	Authorization	Affidavits	under	ORC	§	3109.65.	

o Various	process	issues	under	juvenile	code	statutes	related	to	temporary	and	legal	
custody	

o Clarification	of	terms	and	standards	related	to	temporary	and	legal	custody	

A	full	discussion	of	the	issues	and	related	statutory	reform	options	considered	by	the	Subcommittee		
is	at	Section	4	herein;	recommendations	for	amendments	to	these	sections	are	at	Section	5.			

 Case	Review		

Ohio	case	law	research	focused	on	legal	issues	and	inconsistencies	that	were	identified	through	
preliminary	research	on	Ohio	statutes	and	subsequent	feedback	from	stakeholder	surveys.		The	
following	issues	were	identified	for	case	review:	

“Best	Interest”	analysis	applicable	in	domestic	relations	divorce	cases.	
As	noted	above,	concern	was	expressed	by	Subcommittee	members	and	survey	responders	relating	
to	the	standard	for	placement	of	a	child	with	a	relative	rather	than	a	parent	in	domestic	relations	
cases	under	ORC	§	3109.04(D)(2),	which	reads:			

If	the	court	finds,	with	respect	to	any	child	under	eighteen	years	of	age,	that	it	is	
in	the	best	interest	of	the	child	for	neither	parent	to	be	designated	the	residential	
parent	and	legal	custodian	of	the	child,	it	may	commit	the	child	to	a	relative	of	the	
child	or	certify	a	copy	of	its	findings,	together	with	as	much	of	the	record	and	the	
further	 information,	 in	narrative	 form	or	otherwise,	 that	 it	 considers	necessary	
or	 as	 the	 juvenile	 court	 requests,	 to	 the	 juvenile	 court	 for	 further	proceedings,	
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and,	 upon	 the	 certification,	 the	 juvenile	 court	 has	 exclusive	 jurisdiction.	
(emphasis	added)	

In	custody	disputes	between	parents	and	non‐parents	that	arise	in	the	juvenile	court,	a	showing	of	
parental	unsuitability	generally	has	been	required	to	support	a	grant	of	custody	to	the	non‐parent.		
It	has	been	noted,	however,	that	“when	the	custody	dispute	originates	in	a	divorce,	the	need	for	a	
finding	of	unsuitability	against	the	biological	parents	before	awarding	custody	to	a	non‐parent	
relative	is	less	clear.”15			Research	on	the	application	of		the	“best	interest”	standard	in	the	context	of	
allocation	of	parental	rights	underscored	the	statutory	anomaly	with	established	case	law.		
	
The	Supreme	Court	of	Ohio,	in	the	case	In	re	Perales, 52	Ohio	St.2d	89,	369	N.E.2d	1047	(1977)	
noted	Ohio	courts’	policy	of	effectuating	the	fundamental	rights	of	parents	by	limiting	the	
circumstances	under	which	the	state	may	deny	parents	custody	of	their	children,	noting	“[W]e	have	
held	that	in	a	child	custody	proceeding	between	a	parent	and	nonparent,	a	court	may	not	award	
custody	to	the	nonparent	‘without	first	determining	that	a	preponderance	of	the	evidence	shows	
that	the	parent	abandoned	the	child;	contractually	relinquished	custody	of	the	child;	that	the	parent	
has	become	totally	incapable	of	supporting	or	caring	for	the	child;	 or	that	an	award	of	custody	to	
the	parent	would	be	detrimental	to	the	child.’”		 Id.	at	{¶ 17}.			In	Perales,	the	trial	court	applied	the	
“best	interest”	standard	of	ORC	§	3109.04(D)(2),	although	the	case	arose	in	a	juvenile	court	dispute	
between	a	parent	and	a	non‐parent.		The	Supreme	Court	held	that	“since	the	issue	of	custody	in	that	
case	did	not	arise	from	a	divorce	proceeding	but	rather	from	a	dispute	between	a	parent	and	a	
nonparent,	the	juvenile	court	erred	in	applying	the	best	interest	standard	of	R.C.	3109.04.”	
	
Perales	thus	did	not	directly	address	the	question	as	to	whether	an	unsuitability	showing	is	
required	in	custody	disputes	between	parents	and	non‐parents	arising	in	divorce	cases,	although	
the	court	upheld	the	application	of	a	best	interest	standard	insofar	as	it	applies	to	custody	disputes	
arising	from	divorce	actions	where	the	dispute	is	between	the	child's	parents,	and	where	“[b]oth	of	
the	parents	may	be	eminently	qualified	to	raise	the	child.”		The	court	therefore	concluded	that	“a	
finding	of	unsuitability	would	not	be	appropriate	and	the	welfare	of	the	child	would	be	the	only	
consideration	before	the	court.”			

In	a	later	case,	In	re	Hockstock,	98	Ohio	St.	3d	238;	2002	Ohio	7208;	781	N.E.2d	971(2002),	the	
Supreme	Court	of	Ohio	reviewed	a	decision	of	a	domestic	relations	court	awarding	custody	of	a	
child	to	maternal	grandparents	rather	than	the	biological	mother	in	the	context	of	a	parentage	
action.		The	grandparents	received	an	order	of	temporary	custody	from	the	domestic	relations	
court,	in	agreement	with	the	biological	mother	in	order	to	give	the	mother	the	opportunity	to	
provide	appropriate	living	arrangements.		Subsequently,	after	her	failure	to	do	so,	additional	
temporary	orders	were	entered	and,	ultimately	cross‐motions	for	legal	custody	were	filed.	The	trial	
court,	applying	the	best	interest	standard,	gave	custody	to	the	grandparents.		The	trial	court	did	not	
make	a	finding	of	unsuitability	in	relation	to	the	mother.		The	mother	did	not	appeal,	but	later	filed	
a	motion	for	reallocation	of	parental	rights,	which	was	denied	under	application	of	the	best	interest	
standard.	The	mother	appealed.			

On	appeal,	the	Ohio	Supreme	Court	held	that	the	trial	court	should	have	applied	the	unsuitability	
standard	in	deciding	the	initial	motion	for	legal	custody,	noting	that	after	custody	is	given	to	a	non‐
parent	after	an	initial	unsuitability	finding,	the	best	interest	of	the	child	standard	applies	to	any		
subsequent	modification.		The	court	also	noted	that	the	case	did	not	originate	in	a	divorce	

                                                            
15 Larry G. McQuain, Magistrate, Franklin County Domestic Court, CHILD CUSTODY: Unsuitability vs. best interests, 
Family Law Briefs (2005) (available at http://www.peoplesbar.org/legalresources/Articles/ChildCustody.pdf).   
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proceeding	and,	thus,	RC	§	3109.04(D)(2)	did	not	apply.		
	

Standard	applicable	in	probate	court	to	custody	decisions	as	between	parent	and	non‐parent	

Under	its	charge	to	recommend	measures	to	improve	the	consistency	of	outcome	for	kinship	
caregivers	across	court	jurisdictions,	the	Subcommittee	also	researched	the	standards	applicable	to	
establishment	of	guardianships	and	the	interplay	between	different	court	proceedings	involving	the	
same	family	and	issues.		Research	highlighted	the	confusion	in	practice	as	to	the	standards	
applicable	in	these	contexts.		

The	Supreme	Court	of	Ohio		addressed	the	issue	of	child	custody	disputes	between	a	parent	and	a	
nonparent	in	Masitto	v.	Masitto,	22	Ohio	St.3d	63,	488	N.E.2d	857	(1987).		 	In	Masitto	the	father	
agreed	to	the	probate	court’s	appointment	of	the	child's	maternal	grandparents	as	guardians	for	his	
minor	child.		 	Later,	the	child’s	parents	agreed	to	a	divorce	decree	that	contained	no	specific	award	
of	custody	but	did	incorporate	the	guardianship	order.	The	father	subsequently	moved	for	a	change	
of	custody	in	the	domestic	relations	court,	which	the	court	denied	applying	the	“best	interest	of	the	
child”	standard	of	R.C.	3109.04(B).		No	finding	was	made	with	respect	to	the	unsuitability	of	the	
father;	the	court	actually	found	that	he	was	“fit”	to	have	custody.		

Citing	Perales,	the	Supreme	Court	noted	that	the	general	rule	regarding	original	custody	awards	in	
disputes	between	a	parent	and	a	non‐parent	is	that	“‘parents	who	are	“suitable”	have	a	
“paramount”	right	to	the	custody	of	their	minor	children	unless	they	forfeit	that	right	by	contract,	
abandonment,	or	by	becoming	totally	unable	to	care	for	and	support	those	children.’ ”Id.	at	65,	
quoting	In	re	Perales,	52	Ohio	St.2d	at	97,	6	O.O.3d	293,	369	N.E.2d	1047.		 	The	court,	however,	also	
noted	another	general	rule	in	Ohio,	codified	in	R.C.	3109.04(B)(1)	and	(E)(1)(a),		that	once	an	
original	custody	award	has	been	made,	the	award	will	not	be	modified	unless	necessary	to	serve	the	
best	interest	of	the	child.		 The	Court	held	that	the	trial	court's	finding	that	an	unsuitability	
determination	was	made	when	the	father	had	agreed	to	the	probate	court	guardianship	order.		In	
effect,	he	relinquished	his	right	to	custody	by	agreeing	to	the	appointment	of	the	child's	
grandparents	as	legal	guardians	and	later	reaffirmed	the	relinquishment	in	the	agreed	divorce	
decree.		 The	Court	noted,		 “An	additional	factor	to	consider	here	is	that	the	guardianship	status	of	
the	minor	child	could	not	have	existed	unless	the	probate	court	found	that	the	‘parents	are	
unsuitable	persons	to	have	the	custody	and	tuition	of	such	minor,	or	whose	interests,	in	the	opinion	
of	the	court,	will	be	promoted	thereby.’ ”	Id.,	quoting	R.C.	2111.06.		

Lee	v.	Lee,	2002	Ohio	3554	
In	Lee,	a	mother	and	father	had	a	child	out	of	wedlock		and	placed	the	child	in	the	care	of	a	guardian.	
The	couple	later	married,	but	did	not	terminate	the	guardianship;	they	subsequently	divorced	and	
the	father	sought	custody	of	the	child.	The	couple	agreed	in	the	probate	court	to	terminate	the	
guardianship	during	their	divorce	proceedings.			Finding	that	the	couple	had	contractually	waived	
their	paramount	right	to	custody	by	leaving	the	child	in	the	guardianship,	the	domestic	relations	
court	awarded	custody	of	the	child	to	the	guardian,	applying	the	"best	interest	of	the	child"	test	of	
ORC		§	3109.04.		The	Fourth	District	Court	of	Appeals	reversed,	finding	that	the	termination	of	the	
guardianship	effectively	revoked	the	couple's	contractual	waiver	of	their	parental	rights;	thus,	the	
court	concluded,	the	parents	retained	their	paramount	right	to	custody	and	the		trial	court	was	
required	to	find	the	couple	"unsuitable"	under	In	re	Perales	before	awarding	custody	to	the	
guardian.	

“Best	Interest”	analysis	in	legal	custody	cases	in	juvenile	court		
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Unlike	ORC		§	2151.414(D),	which	sets	out	best	interest	factors	courts	must	consider	in	deciding	
whether	to	grant	permanent	custody	to	a	PCSA,		ORC	§	2151.353(A)(3),	governing	decisions	on	
legal	custody,		does	not	set	forth	factors	the	court	should	consider	in	determining	the	child’s	best	
interests	in	relation	to	a	request	for	legal	custody.		Thus,	courts	have	approached	the	“best	interest”	
analyses	in	various	ways.		Representative	cases	are	discussed	below.				

In	re	B.K.,	2011	Ohio	4470		
In	B.K.,	the	juvenile	court	borrowed	from	the	domestic	relations	statute	for	its	analysis.		In	that	case,	
children	were	found	to	be	neglected	and	dependent	and	were	ordered	to	remain	in	the	temporary	
custody	of	their	grandparents.	The	children	were	briefly	returned	to	the	mother,	who	violated	a	
court	order	prohibiting	the	children's	father	from	entering	the	residence.	The	grandparents	were	
granted	legal	custody	of	the	children,	and	the	mother	appealed.	In	affirming,	the	appellate	court	
determined	that	the	decision	to	grant	legal	custody	to	the	grandparents	was	not	against	the	
manifest	weight	of	the	evidence.	During	the	time	that	the	grandparents	had	custody,	the	children	
exhibited	significant	improvement	in	their	previously	uncontrollable	behavior.	They	blossomed	
both	academically	and	socially	while	in	the	grandparents'	custody.	The	grandparents	were	willing	
to	honor	and	facilitate	the	mother's	visitation	time.	The	mother	only	sporadically	attended	
visitation,	she	had	difficulty	securing	employment,	she	did	not	complete	her	case	plan,	she	had	
unstable	residences,	and	she	did	not	take	prescribed	medications.	Therefore,	it	was	in	the	best	
interest	of	the	children	to	award	custody	to	the	grandparents,	pursuant	to	ORC	§	3109.04(F)(1).			

In	re	Antwan	J.,	2008	Ohio	477	
In	Antwan,	the	Ohio	Supreme	Court	upheld	a	grant	of	legal	custody	to	a	child’s	aunt	over	the	
objection	of	the	child’s	mother.		The	Court	noted	that,	in	order	to	grant	legal	custody	of	a	neglected	
child	to	a	nonparent,	the	trial	court	must	find,	by	a	preponderance	of	the	evidence,	that	legal	
custody	is	in	the	child's	best	interest	and	that		a	court	will	not	reverse	an	award	of	legal	custody	
absent	a	showing	of	an	abuse	of	discretion.	The	Court	did	not	rely	on	particular	facts	in	its	ruling,	
but	found	that	the	trial	court	did	not	abuse	its	discretion	where,	despite	the	fact	that	there	was	no	
dispute	that	the	mother	substantially	completed	her	case	plan	requirements,	that	the	agency	
presented	sufficient	evidence	that	that	reasonable	efforts	were	made	to	reunite	the	mother	with	her	
children	and	that	the	award	of	legal	custody	to	the	aunt	was	in	the	children's	best	interests.	
Evidence	demonstrated	that	the	child’s	father	was	in	the	home	in	violation	of	court	order	and	that	
the	mother	“whooped”	the	child	for	reporting	this	fact	to	the	caseworker.	

In	re	Snyder,	2006	Ohio	3478	
This	case	involved	a	custody	dispute	in	juvenile	court	between	a	grandmother	and	a	couple	with	
whom	the	grandchildren	had	been	placed	by	their	mother,	who	was	later	incarcerated,	went	AWOL	
from	jail	and,	with	various	warrants	out	for	her	arrest,		failed	to	appear	at	the	hearing	on	the	
grandmother’s	custody	motion.			The	trial	court	found	the	mother	unsuitable	and,	finding	it	to	be	in	
the	children’s	best	interest,	awarded	custody	to	the	couple	with	whom	the	children	lived.		
Grandmother	appealed,	claiming	the	trial	court	erred	by	naming	a	non‐relative	as	custodian,	citing	
RC		§	3109.04.	The	Seventh	District	Court	of	appeals,	noting	that	this	was	not	a	case	involving	a	
custody	dispute	between	parents	or	between	a	parent	and	a	non‐parent	and	that	ORC		§	3109.04	
thus	did	not	apply,	affirmed	the	ruling	of	the	trial	court.			

Ives	v.	Ives,	2003	Ohio	3505				
In	a	case	in	which	a	mother	and	paternal	grandparents	filed	motions	for	emergency	temporary	
custody	of	the	children,	the	Ninth	District	Court	of	Appeals	affirmed	the	juvenile	court’s	order	
awarding	legal	custody	to	grandparents,	applying	ORC.		§	2151.23(A),	which	requires	application	of	
the	"suitability	of	the	parent"	test,	rather	than	ORC.	§	3109.04,	which	requires	application	of	the	
"best	interests	of	the	child"	test.		The	court	noted	that	although	custody	proceedings	involving	
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disputes	between	parents	are	best	served	by	looking	solely	at	the	welfare	of	the	children,	inquiry	is	
broader	in	custody	proceedings	between	a	parent	and	a	nonparent.				

 Resource	Identification		

The	Subcommittee’s	research	efforts	included	identification	of	resources	and	informational	
materials,	both	for	kinship	family	members	and	professionals	who	work	with	kinship	families.		
Although	national	resources	are	included,	review	focused	on	the	many	supports	and	programs	
available	to	Ohio	kinship	families.		A	full	listing	of	national,	state,	and	county	resources	is	included	
as	Appendix	2.		

 Stakeholder	Information‐gathering	

To	complement	its	legal	and	policy	research,	the	Subcommittee	developed	an	ambitious	plan	for	
information‐gathering.		Through	surveys,	interviews,	and	focus	groups,	information	was	gathered	
to	inform	the	final	recommendations	of	the	Subcommittee	in	relation	to	how	Ohio	law	and	practice	
should	be	modified	to	provide	for	better	outcomes	for	children	cared	for	by	kin	and	to	provide	
clearer	and	more	accessible	legal	paths	to	kinship	care,	especially	for	the	many	caregivers	who	act	
pro	se.			

The	topic	on	which	information	was	sought	included:	data	related	to	the	frequency	and	outcomes	of	
the	different	types	of	kinship	care	petitions;	the	standards	used	at	various	stages	of	court	decision‐
making;	the	services	and	assistance	provided	to	kin	caregivers	by	courts,	PCSAs	and	other	resource	
organizations;	kin	family	outcomes;	resources	available	to	kin	family	members;	and	suggestions	for	
improvement	to	Ohio	law	and	practice	in	this	area.				

The	following	details	the	process	and	outcomes	of	the	various	information‐gathering	strategies:	

Surveys		

Electronic	surveys	were	developed	to	gather	information	on	kinship	care	law,	policy,	and	practice	
from	judges	and	magistrates,	PCSAs,	resource	providers,	kin	caregivers,	and	adult	youth	who	were	
cared	for	by	kin.		These	surveys	were	widely	distributed	via	an	email	link	to	groups	and	individuals,	
including:	

• Subcommittee	Members	and	Staff	
• PCSAs		
• The	Public	Children	Services	Association	of	Ohio		
• Various	kinship	resource/support	organizations	
• The	Ohio	Association	of	Magistrates	(Juvenile,	Domestic	Relations,	and	Family	Courts)	
• The	Ohio	Independent	Living	Association	
• The	Ohio	Family	Care	Association		
• Private	Foster	Care	provider	organizations		

Subcommittee	members	also	distributed	the	survey	links	to	their	constituent	groups	and	survey	
takers	were	urged	to	forward	the	survey	link	to	others	who	could	provide	useful	input.			

431	online	responses	were	received	in	total.	In	addition	to	the	electronic	responses,	77	hard‐copy	
responses	were	received	and	entered	into	the	electronic	survey	database.		Details	on	the	response	
by	stakeholder	group	follow	(copies	of	the	surveys	and	full	survey	responses	are	at	Appendix	3):			
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Surveys	for	Courts		

Data	
 71	total	responses	(only	43	fully	completed	survey):	

◦ 16	judges	
◦ 37	magistrates	
◦ 7	court	administrators	
◦ 6	court	clerks		

	
 Responses	by	court	jurisdiction:	

◦ Probate	Court:	14	
◦ Juvenile	Court:	8	
◦ DR/Family	Court:	14		

			
Court	Responses	
	
Summarized	below	are	survey	responses	in	relation	to	key	questions	on	topics	in	which	the	
Subcommittee	focused	its	review,	organized	by	court	jurisdiction	(Probate,	Domestic	Relations,	
Juvenile).		Verbatim	responses	to	open‐ended	questions	are	included;	all	responses	from	each	
report	are	listed.			

Probate	Court		
	
In	answer	to	the	question	of	what	standards	the	court	uses	in	deciding	whether	to	grant	a	petition	
for	guardianship	of	a	minor,	the	responses	were	as	follows:	

◦ ‘Fingerprints	from	all	parties	in	the	home	over	the	age	of	18.	Consents	from	at	least	one	
parent.”	

◦ The	Judge	“considers	the	filings,	the	applicant's	abilities	and	residency	and	desire,	the	
investigator's	reports,	and	the	minor's	opinion	if	they	are	14	and	over.”	

◦ “Is	the	Applicant	a	"suitable"	person	under	the	law.”	

◦ “Whether	or	not	the	guardianship	appears	to	be	necessary.”	

◦ “Per	O.R.C.”;	“Strict	application	of	statute”;	

◦ Best	interest	of	child	(3)	

In	answer	to	the	question	“what	legal	standard(s)	or	test	applies	in		certifying	a	case	to	the	juvenile	
court?”,		the	responses	were	as	follows:	

◦ “We	rarely	do	this.	None	come	to	mind.	Again,	the	Judge's	decision.”	

◦ “O.R.C.”	

◦ “IF	CHILD	IS	IN	NEED	OF	MORE	PERMANENCY	IN	ORDERS.”	

◦ “Not	had	to	do	this”	
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◦ “If	they	are	fighting	about	visitation,	or	parents	want	to	terminate	gdn.	and	Ct.	feels	they	
may	not	be	suitable	parents.”	

◦ “No	funds	to	administer	on	behalf	of	the	minor	major	issues	are	of	a	custody	and	visitation	
issue.”	

◦ “Guardianship	is	necessary,	but	the	applicant	is	inappropriate	or	unqualified.”	

◦ Number	of	cases	certified	to	the	juvenile	court	in	past	two	years:	0	(5);	less	than	10	(1);	one	
or	two	(2).	

Asked	whether	petitions	for	guardianship	of	a	minor	are	suitable	for	pro	se	representation,	the	
responders	answered:		

◦ Yes	(4)	
◦ No	(1)	
◦ Prefer	representation	(1)		

Comments:		

“They	file	it,	we	take	it.	They	are	not	required	to	have	an	attorney	assist.	I	think	that	makes	
things	somewhat	difficult	for	the	Court	because	the	pro	se	filer	doesn't	know	what	to	do.”	

“Pro	se	litigants	should	be	required	to	properly	prepare	paperwork.”	

“Similar	problems	to	those	in	pro	se	custody	proceedings.	Parties	unfamiliar	with	procedures	
and	evidentiary	requirements,	particularly	the	parental	unsuitability	issue.”	

Responses	to	the	question	whether the	guardianship	process	allows	for	knowledgeable	
participation	by	petitioners	were	as	follows:		

◦ Yes	(4)	
◦ No	(1)	

Comments:	

“I'm	not	sure	what	is	meant	here‐	the	petitioner	must	complete	forms	without	Court	assistance	
and	to	make	arrangements	for	the	minor.	The	Court	must	see	that	they	are	capable,	but	often	
times	the	petitioner	is	the	best	chance	for	a	minor	whether	they	can	follow	Court	protocol	or	
not.”	

“Petitioners	should	be	knowledgeable	before	filing.”	

“Probably	not	without	explanation	by	court.”	

Domestic	Relations	Court	

Responses	to	the	question	“how	do	relatives	who	are	awarded	custody	become	acquainted	with	the	
requirements	and	legal	obligations	of	custody?”	

◦ Counsel	(5);	Court	and	Counsel	(1)	
◦ Unknown	(3)	
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Comments:	

“That	is	a	good	question,	especially	when	they	are	pro	se.	I	try	to	take	some	time	and	provide	
general	information	to	these	parties	in	open	court	in	cases	once	I	have	reached	a	decision.	This	
is	not	always	possible,	for	example	in	contested	cases	when	I	take	the	issue	under	advisement,	
In	these	instances,	I	try	to	include	language	in	my	decision	that	can	help	address	these	points,	
especially	if	they	were	contested	points	during	the	hearing.	Possibly	a	better	way	would	be	to	
provide	for	the	Court	Investigator	to	do	a	follow	up	visit	once	litigation	is	concluded	or	to	refer	
the	party	to	the	local	pro	bono	program	to	speak	with	an	attorney.	In	the	past	I	have	addressed	
this	issue	when	asked	to	speak	to	grandparent‐custodian	support	groups,	but	this	is	rather	hit	
or	miss.	In	light	of	this	question,	I	will	give	this	some	thought	and	work	up	a	better	approach	to	
this	issue.”	

“My	impression	is	they	learn	by	experiencing	the	award	of	custody,	oftentimes	with	a	
temporary	custody	order	first.”		

Responses	to	the	question	“do	you	find	Ohio	Revised	Code	section	3109.04(D)(2)	relating	to	
commitment	of	a	child	to	a	relative	or	certification	of	a	case	to	Juvenile	Court	to	be	clear	and	easy	to	
apply?”		

◦ Yes		(6	)		
◦ No	or	“not	really”	or	“not	necessarily”	(6)	

Comments:	

“No.	I	believe	that	its	language	conflicts	with	my	understanding	of	the	holdings	in	In	re	Perales	
and	In	re	Hockstok.”	

“Yes,	under	current	legal	interpretations	by	courts.”	

“No.	I	don't	know	what	it	means	"commit	the	child	to	a	relative."	The	procedure	for	certification	
to	Juvenile	Court	is	not	clear.”	

“No.	Case	law	requires	more	than	a	best	interest	finding	to	commit	the	child	to	care	of	a	relative.	
Additionally,	our	Juvenile	Court	requires	additional	findings	beyond	a	best	interest	finding	
before	they	will	accept	the	certified	case.	Additionally,	we	have	issues	as	to	our	County	has	
domestic	relations	Court	jurisdiction	over	the	family,	but	given	the	residence	of	the	child,	a	
different	County	Juvenile	Court	would	have	jurisdiction.	I	have	been	instructed	that	I	must	
certify	to	my	County's	juvenile	Court	who	will	then	transfer	to	the	child's	residence	county	
juvenile	court.	Sometimes	timing	is	an	issue.”	

Responses	to	the	question	“do	you	have	suggestions	as	to	how	the	law	could	be	made	clearer	in	
relation	to	commitment	of	a	child	to	a	relative	or	certification	of	the	case	to	juvenile	court?”		

◦ No	(1)	

Comments:	

“Yes.	Expressly	mentioning	the	parental	unsuitability	standard	would,	I	believe,	be	very	helpful	
as	the	current	language	conflicts	with	what	I	understand	to	be	the	appropriate	standard	under	
relevant	case	law.	I	also	believe	that	this	portion	of	the	law	has	been	found	to	be	deficient	at	the	
appellate	level.	I	do	not	have	the	citation	available	at	hand	as	I	am	completing	this	survey	at	
home.”	
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“With	respect	to	certification	to	juvenile	court,	just	tell	us	how	much	of	the	record	should	be	
certified	over.”	

“It	isn't	clear	that	Juvenile	Court	must	take	the	case	upon	certification.”	

“The	statute	should	clearly	state	the	reason	for	certifying	a	case‐‐no	relative	has	requested	
custody?	And	what	happens	if	Juvenile	Court	refuses	the	certification?”	

“It	should	be	spelled	out	what	"committing"	a	child	to	a	relative	means.	Do	the	parents	have	the	
right	to	visit?	Does	the	person	to	whom	the	child	is	committed	get	child	support	from	the	
parents.	Through	the	CSEA?	The	procedure	for	certification	to	Juv.	Ct.	should	be	spelled	out	as	
well.”	

“The	Statute	should	match	the	requirements	of	Perales	and	Hockstok	decisions.”		

Responses	to	the	question	“what	standard(s)	do	you	apply	in	deciding	whether	to	terminate	an	
award	of	custody	to	a	relative?”	

◦ “Based	on	my	understanding	of	In	re	Hockstok,	the	Court	would	apply	a	best	interest	
standard	and	the	"harm"	test	found	in	RC	Section	3109.04	(E)(1)(a),	upon	a	showing	that	a	
change	in	circumstances	had	occurred	once	a	parental	unsuitability	finding	had	been	
entered	previously.”	

◦ “If	there	has	been	a	finding	of	unfitness,	the	standard	change	of	circumstance	and	best	
interest.	Otherwise,	best	interest	as	determined	by	the	statutory	factors.”	

◦ “Change	of	circumstances	and	best	interest.”	
◦ “Change	in	circumstances,	consent,	integration	into	home	of	person	seeking	custody;	

benefits	outweigh	harm;	best	interests;	custody	not	terminated	‐	it	is	modified.”	
◦ “Whether	the	parent	has	remedied	their	unsuitability.”	
◦ “If	a	non‐custodial	party	is	requesting	termination	of	the	order,	then	that	party	needs	to	

demonstrate	that	there	has	been	a	change	in	circumstances	in	either	the	child's	
circumstances	or	the	custodian's	circumstances,	pursuant	to	R.C.	3109.04(E)(1),	and	also	
consider	the	factors	set	forth	in	R.C.	3109.04(F).	I	do	not	recall	a	case	when	the	custodial	
relative	requested	a	termination	of	the	order.”	

◦ “The	standards	set	forth	in	Troxel	v.	Granville.	The	Ohio	Supreme	Court	gives	parents	lots	of	
leeway	when	it	comes	to	making	decisions	about	their	children.”	

◦ “Best	interest.”	
◦ “BEST	INTERESTS	OF	CHILD.”	
◦ “First	parents	must	not	be	fit,	then	best	interests.”	
◦ “Change	of	circumstances,	best	interest,	benefit	of	change	of	custody	outweighs	potential	

harm.”		

Juvenile	Court	

Responses	to	the	question	“how	do	kinship	caregivers	learn	of	legal	custody	obligations	or	
requirements?”	

◦ “Children	Services	will	get	names	of	suitable	relative	placements	from	the	parent(s).	The	
agency	will	then	contact	the	relatives	to	see	if	any	of	them	is	willing	to	assume	the	role	of	
caregiver.”	

◦ “Children	Services	Agency”	(2)	
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◦ “Children's	Services	initially,	when	granted,	they	have	to	sign	a	document,	based	upon	the	
above	statute	in	open	court,	after	the	Judge	reviews	the	document	with	them.”	

◦ “Job	and	Family	Services	educates	them,	Court	inquires”	
◦ “They	sign	a	statement	that	sets	forth	the	legal	requirements	and	I	address	the	

requirements	with	the	prospective	custodians	in	court	prior	to	an	award	of	custody.”	
◦ “Court”	
◦ “Mainly	through	the	Agency's	caseworker	and	we	have	the	parties	signed	the	Statement	of	

Understanding	for	Legal	Custody.”	
◦ “It	depends.	If	our	CPS	is	involved,	CPS	often	locates,	screens,	interviews,	and	(to	a	limited	

extent)	advocates	for	family	members	who	want	temporary	or	legal	custody	of	a	minor.	In	
non‐CPS	cases,	most	filers	are	"pro	se"	and	only	a	few	are	represented	by	counsel.	For	those	
individuals	who	are	acting	pro	se,	the	court	has	informational	packets	and	forms	for	their	
use.”	

◦ “If	they	have	not	filed	and	are	not	a	party	to	the	action,	they	are	simply	required	to	review	
and	sign	the	statutory	legal	custody	rights	form.”		

Responses	to	the	question	“is	ORC	2151.415	(A)(relating	to	order	of	disposition	upon	termination	
of	a	temporary	custody	order),	clear	and	easy	to	apply?”	

◦ Yes	(12)	
◦ No	(4)	

Comments	

“The	child	protection	agency	does	not	always	comply.”	

“There	is	not	clarity	as	to	what	standard	to	apply	when	a	non‐parent	moves	the	court	for	legal	
custody	under	a	separate	case	number	than	the	child	protection	case.	There	is	confusion	as	to	
how	non‐parents	can	intervene	in	the	child	protection	case	and	then	the	standard	of	proof‐‐‐is	it	
just	best	interest	or	must	the	court	make	an	independent	finding	of	unsuitability.	What	about	a	
change	of	circumstances	finding?”	

“The	statutory	framework	is	a	mess	and	has	been	for	years.	There	are	simply	too	many	issues	to	
put	into	this	survey.	Here	are	a	few.	Why	do	protective	orders	(such	as	supervised	visitation	
orders)	have	a	sunset	date?	Does	it	suddenly	become	"safe"	for	a	child	to	have	unsupervised	
contact	with	an	abuser	due	merely	to	the	passage	of	time?	Is	joinder	necessary	before	the	filing	
of	a	motion?	The	rules	seem	to	say	yes	while	the	statute	is	silent.	Can	a	child	file	for	an	
extension	of	temporary	custody?	If	not,	why	not?”	

Responses	to	the	question	“is	ORC	Section	2151.353(A)(3)	relating	to	orders	of	disposition	of	
abused,	neglected	or	dependent	children	clear	and	easy	to	apply?”	

◦ Yes	(14)	
◦ No	(20)	

Comments	

“The	language	in	2151.353(A)(3)(b),	however,	discourages	some	potential	kinship	caregivers	
from	stepping	forward	because,	to	a	lay	person,	it	paints	a	picture	that	there	is	no	recourse	
should	the	placement	disrupt.”	
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“The	Child	protection	agency	does	not	always	conform	to	the	requirements	of	PPLA	and	will	not	
use	this	disposition	appropriately.	Also,	the	court	has	no	discretion	when	using	this	
disposition.”	

“Some	of	the	provisions	are	clear	while	others	are	not.	The	linking	of	juvenile	cases	to	Title	31	
has	been	an	area	of	repeated	litigation	all	over	the	state	(does	'Change	of	circumstance"	apply	..	.	
.must	the	movant	demonstrate	parental	unfitness	.	.	does	the	juvenile	court	have	the	authority	
to	issue	orders	pursuant	to	sections	in	title	31	not	specifically	mentioned	in	2151.23	or	353.”	

Responses	to	the	question	of	what	standard	is	applied	to	decisions	to	award	legal	custody:		

◦ Best	interest	(6)	
◦ BI	plus	clear	and	convincing	or	as	per	ORC	(2)	
◦ Comments:	
◦ “Best	interest	of	the	child	at	the	initial	determination.	Change	of	circumstances	and	best	

interest	when	modifying	a	prior	order	of	custody.”	
◦ “Preponderance	of	the	evidence	and	best	interest	after	unsuitability	of	parents	has	been	

shown.”	
◦ “Clear	and	Convincing	evidence	of	parents	unfit,	or	stipulation,	and	best	interest	of	child	

standard.”	
◦ “In	child	protection	cases,	standard	is	best	interest.	But	again	there	is	no	clarity	

regarding	the	standard	for	a	separate	motion	or	a	later	motion	requesting	custody.	
Clarity	is	needed.”	

◦ “To	a	nonparent	in	a	private	action	or	an	AND	action?	In	a	private	action,	the	parents	
must	be	determined	to	be	wholly	unsuitable,	then	best	interest	is	considered.”	

Responses	to	the	question	“do	you	find	ORC	2151.42	(related	to	modification	of	order	of	legal	
custody)	to	be	clear	and	easy	to	apply?”	

◦ Yes	(13)	
◦ No	(3)	

Comments:	

“The	Ohio	Supreme	Court,	in	the	case	of	In	re	C.R.,2006‐Ohio‐1191,ruled	that	an	adjudication	of	
abuse,	neglect	or	dependency	is	an	implicit	determination	of	the	unsuitability	of	the	child's	
custodial	and/or	noncustodial	parents,	resulting	in	the	Court	not	having	to	apply	the	standards	
in	In	re	Perales.”	

“Conflicting	language.”	

“Mostly	it	is	clear	except	that	2151.23	directs	the	juvenile	court	to	use	portions	of	Title	31	in	
making	custody	determinations.	To	the	extent	that	the	code	sections	differ,	problems	can	arise.”	

“Standard	of	best	interests	and	change	of	circumstances	applicable	to	any	other	custody	
dispute.”		

Responses	to	the	question	of	what	standard	is	applied	in	decision	whether	to	modify	legal	custody:	

“Our	Second	District	Court	of	Appeals,	in	In	re:	Z.B.,2010‐Ohio‐3335,held	that	the	Court	must	make	
a	determination	of	change	of	circumstances	and	best	interest	of	the	child	even	in	the	situation	
where	the	parent	has	consented	to	the	change	of	custody.”	
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◦ “Change	of	circumstance	in	the	child	or	the	legal	custodian.”	
◦ “Change	of	circumstances	standard	then	best	interest.”	
◦ “Best	interests	of	the	child	and	whether	there	has	been	a	substantial	change	in	the	

circumstances	of	the	child.”	
◦ change	of	circumstances	
◦ “Preponderance	of	the	evidence	on	change	of	circumstances.”	
◦ “Change	of	circumstances	and	then	best	interest.	However,	if	it’s	a	child	protection	case	then	

just	best	interest.”	
◦ “Has	there	been	a	change	in	circumstance	that	relates	to	the	question	of	custody	in	the	

custodian	or	the	child.	Do	the	benefits	of	the	proposed	change	outweigh	to	detriment	of	any	
change	in	custody.	Finally,	is	the	change	in	the	child's	best	interests.”	

◦ “Pursuant	to	the	statute	and	case	law,	AFTER	an	award	of	legal	custody,	there	must	be	a	
change	of	circumstances	resulting	in	a	material	adverse	effect	on	the	child.	Then	the	Court	
must	consider	best	interest.”	

◦ “Best	interest.”	
◦ “CHANGE	OF	CIRCUMSTANCES	AND	BEST	INTERESTS.”	

Responses	to	a	request	for	suggestions	as	to	how	the	law	could	be	made	clearer	in	relation	to	
establishment,	termination,	or	modification	of	an	order	of	legal	custody	to	a	kinship	caregiver:		

◦ None	(4)	
◦ “Ability	to	appoint	counsel	for	temporary	custodians	would	be	helpful.	Need	better	

understanding	of	their	standing	as	a	party	in	a	child	protection	case	when	only	have	
temporary	custody.”	

◦ “Short	of	a	long‐overdue	rewrite	of	the	entire	juvenile	code	and	a	concurrent	restructuring	
of	the	rules,	no.”	

◦ “There	should	be	NO	difference	in	in	how	a	kinship	caregiver	is	treated	versus	any	other	
caregiver.	The	law	should	treat	all	nonparent	caregivers	as	equal.”	

◦ “Notwithstanding	the	clear	language	of	2141.42(B),	there	seems	to	be	some	disagreement	
as	to	whether	the	parent	has	a	constitutionally	protected	right	to	the	return	of	the	child	if	
they	are	found	to	no	longer	be	"unsuitable.“’	

Surveys	for	PCSAs		

Surveys	for	PCSAs	focused	on	the	collection	of	data	on	the	various	types	of		kinship	caregivers,	the	
roles	PCSAs	play	in	relation	to	the	each	type	of	caregivers,	services	provided,	and	challenges	to	
kinship	families.			

Data	

 122	total	responses	(83	completed	entire	survey)	
◦ 12	Administrators	
◦ 26	Supervisors	
◦ 9	Directors	
◦ 43	Caseworkers	
◦ 19	“Other”	(primarily	kinship	program	coordinators)	

 92%,	or	109	of	the	responders	interact	directly	with	kinship	families		

Input	Related	to	Different	Types	of	Kinship	Caregivers		
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 Informal	Caregivers		
o Data:	

 The	number	of	Grandparent	POAs	responders	worked	with	ranged	from	0‐500+	
(average:	18;		most	responders	had	worked	with	fewer	than	10)	

 The	number	of	Grandparent	CAAs	responders	worked	with	ranged	from	0‐80	
(most	responders	had	worked	with	fewer	than	10)	

o Role	of	Agency:	descriptions	varied,	including:	
 Support		
 Resource	identification		
 Case	services	
 Kinship	Navigator	
 Home	studies	
 Provision	of	information	

o Services	Provided:	the	chart	below	illustrates	the	most	common	services	provided	

	

Note:	59%	of	responders	indicated	that	there	are	qualifications	or	restrictions	related	to	
some	of	these	services,	primarily	income‐related.		
	

o 79%	of	responders,	or	76,	indicated	that	they,	or	the	agency,	provided	assistance	to	
informal	caregivers	in	understanding	their	rights	and	obligations,	including	referrals	to	
resources,	answering	questions	about	public	benefits,	and	providing	connection	to	
kinship	program.			
	

 Kinship	Legal	Custodians		
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o Data	
 Number	of	kinship	caregivers	with	whom	the	responder	interacted	ranged	from	

0‐75	(most	interacted	with	fewer	than	25)	
 96%,	or	77,	of	the	responders	indicated	that	a	home	study	or	other	assessment	

is	required	for	placement	of	children	in	legal	custody	with	kin	
 86%,	or	68,	of	the	responders	provide	some	type	of	assistance	in	understanding	

their	rights	and	obligations	to	kinship	caregivers	in	who	have	legal	custody,	
including:	provision	of	information	on	difference	between	permanent	and	legal	
custody;	referral	to	services;	explanation	of	benefits	available;	referral	to	
kinship	program	or	coordinator;	case	management.		

 Services	provided:	the	chart	below	illustrates	the	most	common	services	
provided	

	

	

Comments	

Responders	were	asked	to	identify	services	or	supports	that	would	be	most	helpful	to	kinship	
caregivers.	Representative	responses	included:	

 Funding	is	a	major	issue.	A	frequent	barrier	to	kinship	is	their	willingness	to	deal	with	
dysfunctional	birth	parents	
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 Kin	caregivers	in	Ohio	need	more	help	in	securing	their	benefits	and	need	more	access	to	
services.	

 Same	monies/qualifications	as	foster	family	to	be	same	to	kinship	family	

 There	are	few	financial	supports	for	kinship	caregivers.	Most	families	struggle	to	provide	
clothing	and	educational	supplies.			

 Funding	is	a	major	issue.	A	frequent	barrier	to	kinship	is	their	willingness	to	deal	with	
dysfunctional	birth	parents	

 Kin	caregivers	in	Ohio	need	more	help	in	securing	their	benefits	and	need	more	access	to	
services.	

 Same	monies/qualifications	as	foster	family	to	be	same	to	kinship	family	

 There	are	few	financial	supports	for	kinship	caregivers.	Most	families	struggle	to	provide	
clothing	and	educational	supplies.	

Responders	were	asked	for	suggestions	for	improvement	of	the	policies,	practices,	and/or	supports	
related	to	kinship	care	in	Ohio.		Representative	comments	included:	

 There	needs	to	be	more	assistance	and	more	access	for	kin	care	givers.	They	need	to	be	
given	the	benefit	of	the	doubt	and	also	be	given	a	chance	to	prove	that	they	themselves	have	
reformed	their	lives.	So	much	precludes	them	from	caring	for	kin.	
	

 There	are	issues	related	to	adoption	by	kinship	caregivers	that	may	be	worth	looking	into.	
For	example	if	CPS	keeps	custody	until	the	child	is	freed	for	adoption	the	adoptive	family	is	
eligible	for	significant	financial	help	and	post	adoption	assistance.	If	the	kinship	caregiver	
takes	legal	custody	and	later	wants	to	adopt,	they	are	not	eligible	for	that	assistance.		
	

 We	do	not	assist	grandparents	with	legal	advice	or	helping	to	fill	out	court	paperwork,	if	
they	are	not	agency	involved.	I	would	like	home	studies	to	become	more	consistent	between	
counties	or	requirements	for	home	study	assessments	to	become	regulated	by	the	State.	I	
would	also	like	educated	as	to	opportunities	for	relatives	that	do	not	go	through	PCSA's.	
	

 I	would	like	to	see	more	respite	available	to	the	kinship	caregivers.	It	is	stressful	and	often	
they	need	a	break.	They	also	need	more	financial	assistance	as	many	are	struggling	to	make	
ends	meet	and	did	not	factor	in	the	cost	of	raising	a	child	in	their	later	years.	We	often	forget	
the	value	of	keeping	the	children	with	relatives	and	should	be	helping	the	relatives	in	every	
way	possible.	I	would	like	to	see	more	educational	opportunities	and	acknowledgement	to	
the	kinship	providers.	
	

When	asked	what	might	be	done	to	provide	for	consistent	paths	for	kinship	caregivers,	responders	
suggested	the	following:	

 There	need	to	be	clearer	guidelines	for	all	the	courts	and	the	guidelines	should	not	differ	
between	the	courts	that	are	granting	custody.			
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 Avoid	decisions	being	made	without	all	the	information	or	with	an	overemphasis	on	
keeping	kin	together	over	what’s	in	the	best	interest	of	the	child.	
	

 Make	the	child	the	number	one	priority	–	how	is	the	child	being	handled?	What	experiences	
are	they	being	exposed	to?		
	

 There	should	be	consistencies		throughout	the	state	regarding	the	types	of	custody	and	
guardianship	and	access	to	court	should	be	affordable.	

The	following	responses	identified	the	most	critical	resources	for	kinship	caregivers:	

 Financial	resources	and	daycare.	Maybe	Title	XX	could	be	extended	a	bit.	Counseling	for	kids	
in	the	systems	that	have	been	traumatized.	

 Respite.	Counseling	or	something	that	supports	the	child	and	the	kin	in	creating	this	new	
normal.		
	

 I	think	they	need	a	level	of	case	management	coordination	that	is	always	available.		I	think	
that	case	management	covers	it,	if	resources	are	available	they	would	have	ways	to	access	
them.		
	

 Child	care	and	respite.	An	initial	one	there	is	always	a	great	need,	where	they	need	a	bed	or	
dresser	that’s	a	huge	need	for	every	family	that	faces	kinship	care.		Community	resources	–	
they	are	often	extremely	overwhelmed	and	don’t	know	where	to	turn.		Food	and	tutoring,	
especially	with	grandparents,	they	don’t	understand	the	schoolwork	or	today’s	technology.		
Clothing	and	shoes	are	a	huge	burden	because	they’re	constantly	growing.		Food	assistance.	
		

 Well,	based	on	what	I’m	seeing	today,	the	number	one	thing	is	access	to	mental	health	and	
counseling	for	those	under	5.		Respite	for	the	care	providers.	
	

 We	are	very	fortunate	that	we	have	an	attorney	and	law	firm	that	provides	a	free	
consultation	to	every	person	seeking	custody.	

Surveys	for	Kinship	Caregivers	

General	Data	

 236	responses:	
o 91%	female	
o 85.6%	live	in	houses	
o 70.4%	identified	as	European	American/Caucasian;	24.5%	as	African	

American/Black	
o Most	frequent	relationship	to	child	(64%)	identified	is	maternal	grandmother		
o 50.2%	are	employed	
o 55.3%	married	or	in	partnership;	43%	single		
o 19.9%	have	incomes	over	$50,000	annually;	the	mode	income	range	(20.3%)	is	$10	

–	18,000;	15.8%	have	incomes	under	$10,000	
o 70.5%	reported	income	sufficient	for	needs	
o 61.7%	have	advanced	education	(technical	school,	college,	or	post‐graduate)		
o Age	breakdown:	
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 2	in	80s	
 14	in	70s	
 54	in	60s	
 78	in	50s	
 53	in	40s	
 23	in	30s	
 2	in	20s		

o 66%,	or	148,	reported	having	income	sufficient	for	needs	
o Majority	of	responders	were	from	Columbus	or	Central	Ohio,	followed	by	Northeast	

Ohio	and	Southwest	Ohio.	
o 209	responders	answered	questions	related	to	the	number	of	children	cared	for	and	

the	ages	of	those	children:	
 279	children	total	cared	for		
 Number	of	children	cared	for	ranged	from	1‐7	
 Children’s	age	ranges	were:		

 101	between	12‐18	years	of	age	
 95	between	6‐11	years	of	age	
 79	between	0‐5	years	of	age	
 4	between	19‐22	years	of	age	

Input	Related	to	Caregiver	Status	

 A	total	of	136	responders	answered	a	question	related	to	their	kinship	status	as	to	a	total	of	
268	children	in	their	care	as	follows:	

o 135	children	were	in	the	legal	custody	of	the	caregivers	
o 33	children	were	in	an	informal	relationship	with	the	caregivers	
o 36	children	were	in	the	temporary	custody	of	the	caregiver	
o 23	children	were	being	cared	for	under	a	grandparent	POA	
o 21	children	were	being	cared	for	under	a	grandparent	CAA	
o 8	children	had	been	adopted	by	their	kin	caregiver	
o 25	responders	indicated	“other”	relationships,	but	from	the	text	responses	provided,	

it	appeared	that	there	was	a	confusion	as	to	the	term	“legal	custody”;	several	
responders	indicated	that	they	had	“permanent	custody.”	Others	indicated	they	
were	kinship	caregivers	or	were	not	sure	of	their	status,	or	were	in	the	process	of	
obtaining	a	status,	such	as	legal	custody.		

Input	Related	to	Services		

Kinship	care	providers	were	asked	about	services	they	use	for	the	children	in	their	care,	those	they	
don’t	use,	and	those	that	they	need.		Answers	are	reflected	in	the	chart	below:	
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Kinship	providers	were	asked	about	the	level	of	difficulty	of	applying	or	obtaining	designated	
services,	filings,	or	resources.		Answers	were	as	follows:			

Kinship	caregivers	were	asked	to	identify	the	services	and	supports	most	helpful	to	them.		Answers	
were	as	follows:	

 Legal	
 Kinship	Navigator	
 Child	care	
 Faith‐based	services	
 Counseling	
 Extra‐curricular	activities	
 Comments:	
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 “Not	sure	what	the	Kinship	Navigator	is	unless	it's	the	Kinship	dept	at	Childrens	services.	
They	have	helped	some.	Ohio	doesn't	pay	the	caregivers	the	same	money	that	Foster	
parents	get	and	it	should	be	the	same.	It	takes	the	same	amount	to	raise	a	child	no	matter	
where	they	live.	I	don't	have	enough	money	to	get	what	we	all	need.”		

Kinship	caregivers	were	asked	about	court	filings	they	made	in	relation	to	the	children	in	their	care.		
Responses	are	reflected	in	this	chart:	

	

In	relation	to	such	a	filing,	the	caregivers	were	asked	whether	they	received	the	order	for	which	
they	filed.		Responses	were	as	follows:		

 Yes	(66)	
 No		(20)	
 Some	noted	that	the	order	was	in	relation	to	a	parental/agency	motion,	not	their	own	

motion	
 Comments:	

o I	was	informed	that	my	motion	I	paid	for	would	be	dismissed	and	not	heard	due	to	
the	PCSA	not	filing	the	motion	AND	that	the	PCSA	would	only	give	me	Temporary	
Custody	and	not	Legal	Custody,	which	is	what	me	and	my	sister	would	like	to	see	
happen.	

o Would	rather	have	permanent	custody	instead	of	legal	custody	of	the	older	two	
children.	

o No	I	wanted	to	be	legal	guardian	not	have	legal	custody		
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Caregivers	were	asked	whether,	in	relation	to	such	a	filing,	they	requested	anyone	at	the	court	to	
provide	assistance.		Responses	were	as	follows:	

 Yes	(25)	
 No	(61)	
 Comments:		

o No‐	I	had	to	pay	for	my	own	attorney	
o Yes,	I	received	the	assistance	of	a	CASA.	
o Child	advocate	for	minor	child.	Information	on	what	we	should	do	next.	Was	told	to	

get	an	attorney	and	they	could	walk	us	thru	it	more	easily.	Welfare	office	said	to	
come	in	but	they	could	not	do	much	to	help	us	in	the	end.	

o Just	guidance	as	to	what	information	goes	where	on	the	forms.	
o Children	services	
o No,	it	was	very	difficult	to	find	the	help	I	needed	

Caregiver	comments:	

 We	do	not	assist	grandparents	with	legal	advise	or	helping	to	fill	out	court	paperwork,	if	
they	are	not	agency	involved.	I	would	like	home	studies	to	become	more	consistent	between	
counties	or	requirements	for	home	study	assessments	to	become	regulated	by	the	State.	I	
would	also	like	educated	as	to	opportunities	for	relatives	that	do	not	go	through	PCSA's.	
	
I	would	like	to	see	more	respite	available	to	the	kinship	caregivers.	It	is	stressful	and	often	
they	need	a	break.	They	also	need	more	financial	assistance	as	many	are	struggling	to	make	
ends	meet	and	did	not	factor	in	the	cost	of	raising	a	child	in	their	later	years.	We	often	forget	
the	value	of	kipping	the	children	with	relatives	and	should	be	helping	the	relatives	in	every	
way	possible.	I	would	like	to	see	more	educational	opportunities	and	acknowledgement	to	
the	kinship	providers.	
	

 As	a	grandparent	taking	care	of	my	granddaughter	I	would	suggest	you	help	the	people	
involved	in	kinship	care	with	daycare	expenses,	attorney	fees,	and	food	stamps.	I	work	a	full	
time	job	and	my	income	was	used	when	filling	out	the	forms	to	try	and	receive	aid	for	my	
granddaughter.	The	only	aid	I	was	given	was	Kinship	Care	money.	I	used	that	to	help	pay	for	
her	daycare.	I	get	$268	a	month	and	daycare	is	$464.	The	guidelines	do	not	take	into	
account	that	I	had	to	take	out	a	second	mortgage	on	my	house,	drain	my	savings	and	take	
out	a	loan	on	my	retirement	to	pay	for	attorney	fees.	I	am	currently	paying	$560	every	
month	and	then	I	pay	my	bills	and	buy	food.	I	have	to	find	ways	to	cut	out	expenses	on	my	
budget.	I	renegotiated	my	cell	phone	bill	and	I	got	rid	of	my	land	line.	I	canceled	the	cable	
bill	(I	was	a	customer	for	over	30	years).	I	buy	clothes	on	eBay	or	at	yard	sales.		
	
Now	take	this	into	account:	My	granddaughter's	parents	live	with	her	other	grandma.	There	
are	seven	adults	and	two	children	living	in	a	three	bedroom	apartment.	Five	of	those	adults	
have	addictions.	One	of	the	adults	is	her	aunt	who	has	a	heroin	addiction	and	she	is	the	
mother	of	the	two	children.	She	does	not	work	and	is	receiving	ADC,	wic,	food	stamps,	and	
now	free	daycare.	She	brings	her	two	kids	to	the	same	daycare	I	take	my	granddaughter	so	
she	can	work	two	days	a	week.	She	receives	Title	20	to	pay	for	daycare.	I	of	course	didn't	
qualify	for	Title	20	because	I	work,	never	mind	I	am	paying	for	my	granddaughter.	I	work	
and	I	don't	get	those	benefits	but	she	doesn't	work	and	can	get	all	of	this?	Is	it	no	wonder	
that	we	are	so	frustrated	with	the	system?	I	am	only	asking	that	the	people	involved	in	
Kinship	Care	receive	the	same	benefits	as	those	who	don't	work	and	are	using	drugs.		
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 I	think	it	would	be	very	helpful	to	have	an	advocate	to	help	us	kinship	members	navigate	
through	the	court	system.	I	believe	my	attorney	deliberately	ran	up	my	bill	because	she	
knew	I	would	pay	it.	It	wasn't	until	I	ran	out	of	money	that	this	case	was	finally	settled.	Now	
I	think	if	I	didn't	have	the	money	at	all	this	may	have	been	settled	sooner.	That	is	why	I	feel	
we	need	an	advocate	to	help	people	understand	the	legal	system.	I	don't	understand	how	
criminals	get	free	attorneys	but	we	have	to	pay	a	fortune	for	attorney	fees.	Since	being	
involved	in	kinship	care	I	have	seen	others	struggle	with	taking	care	of	the	children	while	
being	overwhelmed	with	all	the	legal	and	financial	issues.	I	have	spoken	with	people	that	
have	come	close	to	losing	their	homes	and	their	marriages	are	in	trouble.	They	are	trying	to	
handle	children	that	have	suffered	greatly	at	the	hands	of	their	parents.	I	believe	that	some	
type	of	counseling	should	be	available	to	these	grandparents	to	help	them	cope	with	the	
situation.			
	

 This	experience	has	not	been	all	negative.	I	met	______	and	she	has	been	just	amazing	to	all	of	
us.	She	organizes	meetings	so	we	can	get	together	and	provides	daycare	so	we	can	take	the	
kids.	Kinship	care	has	holiday	outings	for	the	families,	bowling,	clothing	giveaway,	and	
swimming	times.	They	also	gave	us	money	to	buy	the	kids	some	school	clothes.	I	am	grateful	
for	what	all	we	have	received.	Even	with	all	this	I	would	do	it	all	again.	I	would	do	anything	
for	my	grandchild.	I	am	also	willing	to	come	and	discuss	or	come	and	speak	to	any	
committee	that	is	considering	benefits	for	Kinship	care	families.	

	
Surveys	for	Resource	Providers		

General	Data		

 25	responses	received	
 Types	of	services	resource	providers	offer	included:	

o Intake	and	referral	services	
o Home	visits,	in‐office	consultations,	phone	calls,	newsletters,	

presentations/workshops	
o Pediatric	Healthcare	
o Medical,	behavioral	and	social	care	
o Kinship	navigator	program	services	for	the	elderly	for	those	kinship	caregivers	who	

are	age	60+	
o Informal	case	management	
o Supports,	foster	care,	counseling,	wraparound	services,	respite	and	referrals	to	

other	community	agencies	
o Support	groups	
o Family	events	
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Services	Provided		

The	following	chart	illustrates	the	scope	of	services	provided	by	organizations	that	support	kinship	
caregivers.	

	

	

Representative	comments	as	to	how	state/county	agencies	could	better	serve	kinship	families:	

 Reduce	barriers	to	custody	change	and	financial	hardship	of	court	costs	
 Coordinate	programs	&	requirements	to	make	things	less	complicated	
 Behavioral	and	mental	health	resources/counselors	are	in	great	demand.	Respite	care	

would	also	be	helpful	for	kinship	caregivers	
 The	state	seems	to	benefit	fiscally	from	a	kinship	placement	due	to	reduced	need	for	out	of	

home	placements	in	foster	care	but	does	little	to	provide	support	for	those	kin	who	care	
about	the	kids	but	don't	have	resources.	This	seems	to	also	be	a	deciding	factor	for	some	
families	who	don't	feel	they	can	adequately	care	for	the	needs	of	additional	children	in	their	
homes	or	raising	another	generation	on	a	fixed	retirement	income.	

 Help	with	the	transition	when	kin	take	custody	of	a	child	so	that	they	know	the	full	
availability	of	resources	they	can	access.	
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Interviews	

As	part	of	 the	survey	process,	participants	were	asked	whether	 they	would	be	willing	 to	provide	
additional	 feedback	 through	 follow‐up	 interviews.	 Sixty‐five	 individuals	 surveyed	 shared	 their	
name	 and	 contact	 information	 and	 asked	 for	 follow‐up	 interviews	 (12	 magistrates/judges;	 16	
resource	organizations;	37	PCSA	staff).	 	A	protocol	was	developed	 for	 follow‐up	 interviews	 to	be	
conducted	during	May	and	 June,	2012.	 	Questions	and	representative	comments	pertinent	 to	 this	
report	include:	

	Judges	and	Magistrates	

What	do	you	believe	the	Supreme	Court	of	Ohio	Sub‐Committee	on	Children,	Families,	and	the	Court	
must	know	to	properly	revise	the	law	to	address	inconsistencies	re:	custody	between	Juvenile,	Domestic	
Relations,	and	Probate	Courts?	

◦ “The	better	way	to	go	may	be	to	put	guardianship	and	parties	other	than	parents	directly	in	
juvenile	courts”.		

◦ “One	 of	 the	 significant	 problems	 is	 the	 different	 standards,	 specifically	 the	 Domestic	
Relations	 Court.	 	 There	 are	 differences	 in	 regions,	 regarding	 the	 ‘best	 interest’	 standard,	
2151	or	chapter	31.	 	(Montgomery	County)	courts	have	said	we	must	use	2151,	and	other	
courts	 say	 use	 chapter	 31	 of	 the	Revised	Court.’	 That	 issue	 of	 the	 ‘best	 interest	 standard	
must	be	resolved.”		

◦ I	don’t	know	that	there	are	any	real	inconsistencies;	I	have	probate,	juvenile	and	domestic	
relations	divisions	of	the	court.		It’s	very	easy	for	me	to	see	how	that	interaction	plays	out.	
One	 suggestion	 would	 be	 to	 combine	 to	 court,	 but	 that’s	 not	 practical	 every	 place.	 	 The	
problem	is	that	a	lot	of	times	those	3	divisions	don’t	know	what	the	others	are	doing.	 	If	I	
have	a	guardianship	and	I	see	that	it	should	be	custody,	it’s	easy	for	me	to	get	a	hold	of	the	
attorney.		Between	those	two	divisions,	by	statute,	I	can	move	cases	between	the	courts.			

What	must	 occur	 for	 there	 to	 be	 clear	 and	 consistent	ways	 to	 handle	 child	 care	 custody	 cases	 in	
kinship	care	situations?		

◦ “The	focus	must	be	what’s	best	for	the	child	and	not	what	the	parent	or	grandparent	wants.”		
◦ “Most	of	the	folks	before	us	are	filing	pro	se	and	they	can’t	afford	an	attorney.	We	used	to	

use	 the	 Ohio	 Public	 Defenders	 Commission	 (money)	 to	 appoint	 GALs	 and	 lawyers.	
Magistrates	feel	like	they’re	making	decisions	in	the	dark.”	\	

◦ I	would	get	 rid	of	 the	caretaker	affidavit	because	 I	 find	 that	 in	all	of	 those	cases,	 I	 always	
have	some	type	of	investigation	to	see	that	the	child	is	being	taken	care	of.		I	find	that	even	
though	the	affidavit	says	not	to	do	so,	people	of	CAA	use	it	to	go	another	school.		The	focus	
must	be	what’s	best	for	the	child	and	not	what	the	parent	or	grandparent	wants.	

What	resources/services	must	always	be	available	for	all	individuals	seeking	custody	of	kin?	

◦ “Obviously	legal	representation	is	the	number	one.”		
◦ “There	 needs	 to	 be	 some	 sort	 of	 compliance	 office	 to	 assure	 that	 the	 filings	 are	 not	

incomplete.	A	better	process	 for	pro	 se	 filings	would	help	expedite	 the	 case	and	help	 the	
process	a	lot.”			

What	does	the	Sub‐Committee	need	to	know	to	fully	understand	and/or	address	kinship	care	in	Ohio?	

◦ “Our	focus	needs	to	move	away	from	what	parties	may	or	may	not	have	happen	and	be	what	
children	need.”		



45 
 

◦ “Most	people	outside	of	 Juvenile	Court	do	not	understand	 the	volume	of	pro	se	cases.	We	
don’t	have	any	volunteer	attorneys	in	Juvenile	Court.		I	believe	that	UD’s	law	students	would	
be	better	utilized	in	Juvenile	Court.”		

PCSAs		

What	do	you	believe	the	Supreme	Court	of	Ohio	Sub‐Committee	on	Children,	Families,	and	the	Court	
must	know	to	properly	revise	the	law	to	address	inconsistencies	re:	custody	between	Juvenile,	Domestic	
Relations,	and	Probate	Courts?		

◦ First,	they	must	be	educated	of	the	realities	of	the	population	that	best	serves	our	children,	
their	families,	and	the	limitations	they	face	through	legal	or	financial	strongholds	that	keep	
them	from	caring	for	their	kin.		Foster	parents	are	reimbursed	costs,	relatives	are	not,	foster	
parents	are	given	day	care	reimbursement,	relatives	are	not.	

◦ 	

What	must	 occur	 for	 there	 to	 be	 clear	 and	 consistent	ways	 to	 handle	 child	 care	 custody	 cases	 in	
kinship	care	situations?	

◦ The	Judges,	GAL’s	and	attorneys	must	be	educated	of	the	benefits	of	family	placement	and	
the	processes	that	agencies	commit	to	that	can	enable	permanency	within	the	family.		There	
must	 be	 a	 relationship	 built	 of	 cooperation	 between	 the	 entities,	 the	 judicial	 and	 child	
welfare,	 and	 ODJFSD	 to	 ensure	 that	 those	 that	 should	 be	 caring	 for	 kin	 can	 and	 are	 not	
discouraged	through	the	legal	processes	and	lack	of	available	supports.	

What	resources/services	must	always	be	available	for	all	individuals	seeking	custody	of	kin?	

◦ Education….raising	children	has	changed	since	many	of	these	“grandparents”	raised	theirs.		
School	 systems	are	different,	 social	media	 is	 rampant,	 and	because	of	 the	generation	gap,	
there	 needs	 education.	 	 Many	 are	 also	 on	 fixed	 income.	 	 Financial	 support.	 	 Why	 are	
strangers	to	children	reimbursed	expenses	caused	to	households	and	relatives	not?		These	
children	 have	 been	 damaged	 by	 the	 trauma	 that	 they	 have	 seen	 or	 experienced.	 	 What	
special	 care	will	 these	 children	need	 that	not	 just	 “love”	 can	 compensate.	 	What	are	 their	
legal	options	 for	permanency	and	not	have	agencies	 force	one	or	 the	other	option	upon	a	
family.			

What	does	the	Sub‐Committee	need	to	know	to	fully	understand	and/or	address	kinship	care	in	Ohio?	

◦ They	need	to	talk	to	or	listen	to	kin	caregivers,	talk	to	the	direct	caseworkers	who	support	
kin	caregivers,	thus	the	surveys.		That	kinship	caregivers	are	our	best	options	for	displaced	
children,	many	of	them	are	not	accustomed	to	using	systems,	and	are	unfamiliar	with	
judicial	or	ODJFS,	and	it	becomes	overwhelming.		They	need	help.	
	

◦ They	need	help	in	each	county.		We	need	to	shift	our	focus	from	foster	care	back	to	kin	as	a	
primary	focus.		We	pay	strangers	to	care	for	children	and	help	them	adopt.		Many	counties	
do	not	offer	foster	training	to	their	relative	caregivers	or	availability	for	licensure.		Many	
GAL’s	still	have	the	mindset	that	“the	apple	doesn’t	fall	far	from	the	tree”	and	recommend	
for	children	to	live	“as	far	away	from	this	family	as	possible”	as	one	GAL	wrote	in	their	letter	
to	the	Judge.		Research	shows	that	statement	couldn’t	be	further	from	the	truth.		That	
attorney/GAL	won….she	made	it	so	difficult	for	the	relative	and	postponed	so	many	
hearings	and	wrote	so	many	objections,	that	it	became	cost	prohibitive	for	the	relative	to	
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continue	taking	days	off	work	driving	hundreds	of	miles	to	attend	hearings,	only	to	have	it	
continued	or	opposed	again.	The	child	is	being	adopted	by	a	foster	parent,	a	stranger	to	the	
family.	To	pull	children	away	from	their	families	and/or	culture	is	damaging.		Remove	from	
harm,	but	not	from	familiarity	and	genuine	care.		We	need	legislation	that	is	easy	for	those	
who	are	not	used	to	System.		We	need	legal	assistance	to	those	relatives	not	able	to	afford	to	
hire	attorneys,	we	need	day	care	reductions	for	those	relatives	that	work	and	cannot	pay	
also	for	a	full	day	care	bill	but	are	the	best	and	most	natural	caregivers	for	the	children.			We	
need	a	state	push	for	education	of	judges,	attorneys,	and	GAL’s	in	relationship	to	kin	
placement	and	support	of	the	Court	system.	

Resource	Organizations	

What	do	you	believe	the	Supreme	Court	of	Ohio	Sub‐Committee	on	Children,	Families,	and	the	Court	
must	know	to	properly	revise	the	law	to	address	inconsistencies	re:	custody	between	Juvenile,	Domestic	
Relations,	and	the	Probate	Court?		

◦ The	thing	about	working	in	the	kinship	group	and	watching	grandparents	try	to	take	care	of	
children,	I	see	a	lot	of		kids	get	caught	up	(it’s	very	normal	for	them	to	be	loyal	to	their	
parents	and	want	to	see	them)	that	sabotages	their	placement	and	the	parents	are	supposed	
to	be	doing	what	they’re	supposed	to	be	doing,	it	sabotaging	the	placement,	e.g.,	especially	if	
we’re	talking	about	some	unsupervised	visitation	is	the	parents	their	position/what	they’ve	
done,	alcohol,	drugs,	lack	of	housing,	they	make	these	promises	to	the	kids,	they	keep	the	
kids	in	waiting	–	kids	in	limbo…because	they’re	loyal	to	their	parents	they	can’t	settle	and	
the	grandparents	want	their	children	to	get	the	kids	back.		The	grandparents	want	the	kids	
to	be	in	a	stable	environment	because	the	kids	get	mixed	messages,	even	from	their	other	
grandparent,	where	the	child	almost	doesn’t	attach	anywhere	(which	fuels	the	diagnosis	of	
reactive	attachment	disorder).	Whoever’s	got	them,	you	just	take	care	of	the	children	
because	what	I	see	happen	is	they	detach	and	it’s	hard	for	them	because	they’re	angry,	hurt,	
and	confused.		Sometimes,	they’re	in	waiting	for	their	parents	to	get	themselves	together.		A	
lot	of	times	for	some	parents,	they’re	in	the	best	of	the	both	worlds,	they	can	come	and	go	as	
they	please	and	they’ve	got	somebody	to	take	care	of	their	children	and	the	law	is	saying	the	
parents	need	to	see	the	kids…they	don’t	want	anybody	to	have	them…people	need	to	be	
thinking	about	the	best	interest	of	the	children.		I’m	trying	to	get	myself	together	but	the	
child	shouldn’t	have	to	be	torn	in	half.		
	

What	must	occur	for	there	to	be	clear	and	consistent	ways	to	handle	child	care	custody	cases	in	
kinship	care	situations?	
	

◦ In	all	the	different	courts	and	all	the	different	stipulations,	the	child	needs	an	advocate,	a	
GAL	that	stays	involved	to	monitor	the	child.		

What	must	occur	for	there	to	be	clear	and	consistent	paths	for		kinship	caregivers?	

◦ These	kids	need	to	have	their	own	attorney	even	past	after	the	custody	is	there.		Especially	
if	you	have	parents	that	must	complete	certain	activities,	who	knows	if	they’re	doing	that…if	
the	grandparents	have	to	monitor	it	takes	their	energy	away	from	taking	care	of	the	kids.	
And	kids	and	grandparents/kin	giver	being	in	some	kind	of	program	to	help	them	connect	
as	a	family	for	whatever	period,	so	they	can	get	support	and	get	through	the	rough	times	
and	financial	support	–	some	cities	have	kinship	program	with	a	little	bit	of	money	(that’s	
not	why	they	have	them)	what	I’ve	seen	them	is	grandparents	are	getting	ready	to	retire,	
they	have	downsized	their	house,	they	get	their	grandchildren	and	the	new	living	situation	
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won’t	work.		What	are	some	of	the	losses,	the	loss	of	being	a	grandparent	is	a	big	one,	you	
want	the	grandparents	to	work	through	that	and	not	resent	the	children.		I	make	it	clear	to	
them	that	they	made	the	choice….	

What	resources/services	must	always	be	available	for	all	individuals	seeking	custody	of	kin?		

◦ I	think	respite.	I	think	counseling	or	something	that	supports	the	child	and	the	kin	in	
creating	this	new	normal.		You	may	also	have	the	people	that	taking	the	children	have	their	
own	children	and	what	about	their	children	in	this	transition,	sharing	their	children.		A	lot	of	
times,	we’re	running	into	grandparents,	who	have	taken	on	‘more	than	they	can	chew’	and	
they	don’t	know	what	to	do.		The	child	and	the	grandparent	are	not	getting	
along…sometimes	it’s	because	of	the	sabotaging…I	don’t	know	what	to	say	about	that…you	
don’t	want	them	to	feel	bad.	They	know	that	the	child’s	not	attaching	and	they	don’t	know	
what	to	do,	especially	if	the	child	is	waiting	on	their	parents	to	get	it	together.		I’m	dreaming,	
but	if	we	could	get	the	parents	to	ensure	that	the	children	are	the	goal,	for	right	now	let	
your	children	have	this	existence	and	give	them	permission	to	be	her.		It’s	hard	to	admit	that	
you	made	some	bad	choices	that	brought	this	on,	they’re	suffering	enough	because	they	are	
not	with	you	but	if	you	sabotage	by	making	it	seem	that	they’re	living	with	Dracula,	you	
could	prevent	that.	

Focus	Groups		

In‐person	 sessions	 to	 gather	 stakeholder	 input	 on	 kinship	 care	 and	 to	 provide	 opportunities	
participants	to	take	written	surveys	have	been	conducted	on‐site	at	various	stakeholder	agencies,	
organizations,	and	gatherings,	including:	

 A	Grandparent/Kinship	Statewide	support	group	meeting		
 A	Franklin	County	Youth	Advisory	Board	Meeting		
 A	“Family‐to‐Family”	Program	Meeting		
 A	meeting	of	the	Ohio	Family	Care	Association	Board		
 A	training	session	conducted	by	a	private	foster	care	agency	
 The	Ohio	Family	Care	Association	annual	conference	

Input	 from	 these	 sessions	 was	 entered	 into	 the	 survey	 data	 base	 and	 reflected	 in	 the	 survey	
analysis	above.			

Section	4				
Focusing	on	Recommendations	

In	 recognition	 of	 the	 breadth	 of	 issues	 identified	 in	 its	 research,	 the	 Subcommittee	 decided	 to	
concentrate	 efforts	 on	 discrete	 Ohio	 Revised	 Code	 provisions	 that	 have	 significant	 impact	 on	
outcomes	 for	 kinship	 caregivers	 and	 the	 children	 in	 their	 care,	 rather	 than	 attempting	 broad	
reform.	 After	 reviewing	 stakeholder	 survey	 responses,	 the	 Subcommittee	 selected	 the	 following	
areas	 on	 which	 to	 focus	 its	 attention.	 	 The	 following	 outline	 summarizes	 the	 issues	 flagged	 for	
consideration	and	the	options	the	Subcommittee	considered	for	statutory	reform.			

Consistency	among	laws	applicable	to	various	courts	with	jurisdiction	over	kinship	caregivers	

1) Domestic	Relations/Family	Court:	
1) Subcommittee	members	and	survey	responders	expressed	concern	over	the	

standards	applicable	in	domestic	relations	courts	for	an	award	of	custody	to	a	
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relative.		Also	flagged	for	discussion	was	the	process	for	certifying	a	case	from	the	
domestic	relations	court	to	the	juvenile	court.	
	

2) Under	ORC	§	3109.04(D)(2):	“If	the	court	finds,	with	respect	to	any	child	under	
eighteen	years	of	age,	that	it	is	in	the	best	interest	of	the	child	for	neither	parent	
to	be	designated	the	residential	parent	and	legal	custodian	of	the	child,	it	may	
commit	the	child	to	a	relative	of	the	child	or	certify	a	copy	of	its	findings,	
together	with	as	much	of	the	record	and	the	further	information,	in	narrative	
form	or	otherwise,	that	it	considers	necessary	or	as	the	juvenile	court	
requests,	to	the	juvenile	court	for	further	proceedings,	and,	upon	the	
certification,	the	juvenile	court	has	exclusive	jurisdiction.”	(emphasis	added)	
	
i) The	Subcommittee	and	survey	responders	noted	that	the	standard	for	award	of	

custody	(the	relationship	implied	by	the	term	“commit	to	a	relative”)	is	
inconsistent	with	the	standard	for	an	award	of	custody	to	a	non‐parent,	both	
under	the	juvenile	code	and	under	Ohio	Supreme	Court	precedent:		best	interest	
as	opposed	to	parental	unsuitability.			The	following	options	were	considered	to	
address	this	inconsistency.			
(1) Options:	

(a) Amend	the	standard	for	an	award	of	custody	to	a	relative	over	a	parent	
(i.e.,	if	the	court	finds	that	neither	parent	is	suitable	and	it	is	in	the	best	
interest	of	the	child….)	

(b) Clarify	the	“best	interest”	standard	through	reference	to	the	criteria	on	
which	decisions	as	to	an	award	of	custody	to	a	parent	are	based,	
articulated	in	preceding	subsections	of	ORC	§	3109.04	(to	include	such	
things	as	he	child’s	interaction	and	interrelationship	with	the	child’s	
parents,	siblings,	and	any	other	person	who	may	significantly	affect	the	
child’s	best	interest;	the	child’s	adjustment	to	the	child’s	home,	school,	
and	community;	the	mental	and	physical	health	of	all	persons	involved	
in	the	situation;	the	parent	more	likely	to	honor	and	facilitate	court‐
approved	parenting	time	rights	or	visitation	and	companionship	rights;	
whether	either	parent	has	failed	to	make	all	child	support	payments,	
including	all	arrearages,	that	are	required	of	that	parent	pursuant	to	a	
child	support	order	under	which	that	parent	is	an	obligor;	whether	
either	parent	or	any	member	of	the	household	of	either	parent	
previously	has	been	convicted	of	or	pleaded	guilty	to	any	specified	
criminal	offense).		

(c) Delete	the	relative	commitment	option	and	require	certification	to	
juvenile	court	in	all	cases	in	which	the	domestic	relations	court	finds	that	
it	is	in	the	best	interest	of	the	child	to	for	neither	parent	to	be	designated	
as	the	residential	parent	and	legal	custodian.	

(d) Provide	a	statutory	process	for	voluntary	award	of	custody	by	parents	in	
such	cases,	with	subsequent	review	of	the	award	(if	no	agreement	for	
voluntary	award	can	be	reached,	case	will	be	certified	to	juvenile	court).		
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ii) Confusion	over	term	“commitment	to	a	relative,”	which	is	undefined	and	not	
consistent	with	any	custodial	options	listed	elsewhere	in	the	Ohio	Revised	Code	
(i.e.,	guardianship	or	legal	or	temporary	custody).		
(1) The	Subcommittee	considered	the	following	options:	

(a) Change	the	term	to	“commit	to	the	custody	of…”	(additional	issues	
considered	in	relation	to	this	option	were	whether	to	include	a	definition	
in	this	code	section	or	provide	a	cross‐reference;	and	whether	custody	
should	be	characterized	as	“temporary”	or	“legal”)	

(b) Broaden	potential	custodian	category	beyond	relatives	to	include	
kinship	caregivers	as	broadly	defined	(those	with	a	close	connection)	

(c) Eliminate	this	provision,	if	the	decision	is	made	to	recommend	certifying	
all	such	cases	to	juvenile	court	

iii) Standard	for	certifying	to	juvenile	court	:	“best	interest”	as	opposed	to	some	
other	standard	

(a) The	Subcommittee	considered	the	following	options:	
(i) Unsuitable	(additional	issue:	should	an	evidentiary	standard	be	

included?)	
(ii) What	is	unfit?		

1. Child	is	abused,	neglected	or	dependent	(who	does	
adjudication)?	

2. Standard	for	removal/shelter	care	process	per	ORC	§§	
2151.31	and	2151.314	

(2) The	Subcommittee	also	considered	whether	a	process	for	court	oversight	
should	be	articulated	after	“commitment”	to	a	relative	(assuming	a	
recommendation	that	jurisdiction	remain	with	domestic	relations	court	in	
such	cases).		
(a) The	Subcommittee	considered	the	following	options:	

(i) Include	a	directive	for	court	oversight	similar	to	that	required	under	
an	order	of	protective	supervision	

(ii) Inclusion	of	a	schedule	for	periodic	hearings	
(3) Finally,	the	Subcommittee	considered	whether	to	recommend	inclusion	of		a	

specific	standard	for	modification	of	order	of	custody	to	relative:	
(a) Options	discussed:	

(i) Change	in	circumstances	standard	applicable	to	legal	custody	
determinations	in	juvenile	court	

(ii) Leaving	the	decision	to	the	discretion	of	the	court	at	any	time	on	its	
own	motion	or	on	the	motion	of	a	party	(including	the	caregiver	as	a	
party).	
	

2) Probate	Court:		
1) The	Subcommittee	narrowed	focus	on	guardianship	provision	to	the	standards,	

terms,	and	processes	for	establishment	of	the	guardianship	of	a	minor	and	the	
modification	or	termination	of	the	relationship,	especially	as	applied	to	relative	
caregivers.		
	

2) UnderORC	§	2111.02	(A)	(appointment	of	guardian),	“If	found	necessary,	the	
probate	court	on	its	own	motion	or	on	application	by	any	interested	party	shall	
appoint,	subject	to	divisions	(C)	and	(D)	of	this	section	and	to	section	2109.21	and	
division	(B)	of	section	2111.121	of	the	Revised	Code,	a	guardian	of	the	person,	the	
estate,	or	both,	of	a	minor	or	incompetent,	provided	the	person	for	whom	the	
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guardian	is	to	be	appointed	is	a	resident	of	the	county	or	has	a	legal	settlement	in	
the	county	and,	except	in	the	case	of	a	minor,	has	had	the	opportunity	to	have	the	
assistance	of	counsel	in	the	proceeding	for	the	appointment	of	that	guardian.”	
(emphasis	added).		
	

3) Under	ORC	§	2111.12	(A)(guardian	of	minor),	“A	minor	over	the	age	of	fourteen	
years	may	select	a	guardian	who	shall	be	appointed	if	a	suitable	person.	If	a	minor	
over	the	age	of	fourteen	years	fails	to	select	a	suitable	person,	an	appointment	may	
be	made	without	reference	to	the	minor’s	wishes…”(emphasis	added).			
	

4) Under	ORC	§	2111.46.	Guardianship	of	minors:	
	
When	a	guardian	has	been	appointed	for	a	minor	before	such	minor	is	over	fourteen	
years	of	age,	such	guardian's	power	shall	continue	until	the	ward	arrives	at	the	age	
of	majority,	unless	removed	for	good	cause	or	unless	such	ward	selects	another	
suitable	guardian.	After	such	selection	is	made	and	approved	by	the	probate	court	
and	the	person	selected	is	appointed	and	qualified,	the	powers	of	the	former	
guardian	shall	cease.	Thereupon	his	final	account	as	guardian	shall	be	filed	and	
settled	in	court.	

	
Upon	the	termination	of	a	guardianship	of	the	person,	estate,	or	both	of	a	minor	
before	such	minor	reaches	eighteen	years	of	age,	if	a	successor	guardian	is	not	
appointed	and	if	the	court	finds	that	such	minor	is	without	proper	care,	the	court	
shall	certify	a	copy	of	its	finding	together	with	as	much	of	the	record	and	such	
further	information	as	the	court	deems	necessary,	or	as	the	juvenile	court	may	
request,	to	the	juvenile	court	for	further	proceedings	and	thereupon	such	court	shall	
have	exclusive	jurisdiction	respecting	such	child.	(emphasis	added)	

 Under	ORC	§	2111.06	Guardian	of	the	person.:	

If	the	powers	of	the	person	appointed	as	guardian	of	a	minor	or	incompetent	are	not	
limited	by	the	order	of	appointment,	the	person	shall	be	guardian	both	of	the	person	
and	estate	of	the	ward.	In	every	instance	the	court	shall	appoint	the	same	person	as	
guardian	of	the	person	and	estate	of	the	ward,	unless	in	the	opinion	of	the	court	the	
interests	of	the	ward	will	be	promoted	by	the	appointment	of	different	persons	as	
guardians	of	the	person	and	of	the	estate.	
	
A	guardian	of	the	person	of	a	minor	shall	be	appointed	as	to	a	minor	having	no	
father	or	mother,	whose	parents	are	unsuitable	persons	to	have	the	custody	of	
the	minor	and	to	provide	for	the	education	of	the	minor	as	required	by	section	
3321.01	of	the	Revised	Code,	or	whose	interests,	in	the	opinion	of	the	court,	
will	be	promoted	by	the	appointment	of	a	guardian.	A	guardian	of	the	person	
shall	have	the	custody	and	provide	for	the	maintenance	of	the	ward,	and	if	the	ward	
is	a	minor,	the	guardian	shall	also	provide	for	the	education	of	the	ward	as	required	
by	section	3321.01	of	the	Revised	Code.	

	
i) The	Subcommittee	noted	that	the	standards	used	to	establish	or	terminate	

guardianship	relationships	are	in	some	instances	inconsistent	with	those	
governing	child	placements	in	the	context	of	domestic	and	juvenile	practice,	
and/or	are	undefined.		The	following	options	for	amendment	were	considered:			
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(1) Options:	
(a) Clarification	of	“necessary”	standard	of	2111.02	with	criteria	supporting	

the	necessity	of	a	guardian	appointment		
(b) Clarification	of	“removed	for	good	cause”	under	2111.46,	with	definition	

of	good	cause.			
(c) Clarification	of	standard	for	certification	to	juvenile	court	(without	

proper	care),	with	the	following	options	considered:	
(i) Unsuitable	
(ii) Unable	to	provide	care	

(d) Clarification	of	the	process	for	appointment	of	guardian	when	parents	
found	“unsuitable”	or	child’s	“interests	will	be	promoted”	under	
2111.06;	issues	and	options	considered:	
(i) Whether	such	instances	should	require	certification	to	the	juvenile	

court	
(ii) Define	the	standard	or	criteria	for	a	finding	of	unsuitability	

(e) Identification	of	standard	for	modification	of	guardianship	at	parent’s	
motion;	options	considered:	
(i) Best	interest	
(ii) Good	cause		
(iii) Need	for	guardianship	no	longer	exists	
(iv) Necessity	for	continued	protection	of	child	

ii) Is	there	a	need	for	enhanced	oversight?	Options:	
(1) Regular	case	reviews	
(2) GAL	appointment	ongoing	

	
3) Juvenile	Court	

The	Subcommittee	focused	on	the	following	statutes	in	considering	how	the	law	and	
processes	applicable	in	juvenile	court	proceeding	may	be	modified	for	more	consistent	
and	better	outcomes	for	kinship	families.				
	
1) RC	2151.011	Definitions		
******	
(19)	“Legal	custody”	means	a	legal	status	that	vests	in	the	custodian	the	right	to	have	
physical	care	and	control	of	the	child	and	to	determine	where	and	with	whom	the	child	
shall	live,	and	the	right	and	duty	to	protect,	train,	and	discipline	the	child	and	to	provide	
the	child	with	food,	shelter,	education,	and	medical	care,	all	subject	to	any	residual	
parental	rights,	privileges,	and	responsibilities.	An	individual	granted	legal	custody	shall	
exercise	the	rights	and	responsibilities	personally	unless	otherwise	authorized	by	any	
section	of	the	Revised	Code	or	by	the	court.	
	 *******	
(53)	“Temporary	custody”	means	legal	custody	of	a	child	who	is	removed	from	the	
child’s	home,	which	custody	may	be	terminated	at	any	time	at	the	discretion	of	the	court	
or,	if	the	legal	custody	is	granted	in	an	agreement	for	temporary	custody,	by	the	person	
who	executed	the	agreement.		
	
2) RC	2151.353	Orders	of	disposition	of	abused,	neglected	or	dependent	child.	

	
*******	
[The	Court	may	:]	
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(2)	Commit	the	child	to	the	temporary	custody	of	a	public	children	services	agency,	
a	private	child	placing	agency,	either	parent,	a	relative	residing	within	or	outside	
the	state,	or	a	probation	officer	for	placement	in	a	certified	foster	home,	or	in	any	other	
home	approved	by	the	court;	
(3)	Award	legal	custody	of	the	child	to	either	parent	or	to	any	other	person	who,	
prior	to	the	dispositional	hearing,	files	a	motion	requesting	legal	custody	of	the	
child	or	is	identified	as	a	proposed	legal	custodian	in	a	complaint	or	motion	filed	prior	
to	the	dispositional	hearing	by	any	party	to	the	proceedings.	A	person	identified	in	a	
complaint	or	motion	filed	by	a	party	to	the	proceedings	as	a	proposed	legal	custodian	
shall	be	awarded	legal	custody	of	the	child	only	if	the	person	identified	signs	a	
statement	of	understanding	for	legal	custody	that	contains	at	least	the	following	
provisions:	
	

(a)	That	it	is	the	intent	of	the	person	to	become	the	legal	custodian	of	the	child	
and	the	person	is	able	to	assume	legal	responsibility	for	the	care	and	
supervision	of	the	child;		
(b)	That	the	person	understands	that	legal	custody	of	the	child	in	question	is	
intended	to	be	permanent	in	nature	and	that	the	person	will	be	responsible	as	
the	custodian	for	the	child	until	the	child	reaches	the	age	of	majority.	
Responsibility	as	custodian	for	the	child	shall	continue	beyond	the	age	of	
majority	if,	at	the	time	the	child	reaches	the	age	of	majority,	the	child	is	pursuing	
a	diploma	granted	by	the	board	of	education	or	other	governing	authority,	
successful	completion	of	the	curriculum	of	any	high	school,	successful	
completion	of	an	individualized	education	program	developed	for	the	student	by	
any	high	school,	or	an	age	and	schooling	certificate.	Responsibility	beyond	the	
age	of	majority	shall	terminate	when	the	child	ceases	to	continuously	pursue	
such	an	education,	completes	such	an	education,	or	is	excused	from	such	an	
education	under	standards	adopted	by	the	state	board	of	education,	whichever	
occurs	first.	

	
(c)	That	the	parents	of	the	child	have	residual	parental	rights,	privileges,	and	
responsibilities,	including,	but	not	limited	to,	the	privilege	of	reasonable	
visitation,	consent	to	adoption,	the	privilege	to	determine	the	child’s	religious	
affiliation,	and	the	responsibility	for	support;	

	
(d)	That	the	person	understands	that	the	person	must	be	present	in	court	for	the	
dispositional	hearing	in	order	to	affirm	the	person’s	intention	to	become	legal	
custodian,	to	affirm	that	the	person	understands	the	effect	of	the	custodianship	
before	the	court,	and	to	answer	any	questions	that	the	court	or	any	parties	to	the	
case	may	have.		
	

3) RC	2151.42	Best	interests	of	child	‐	order	granting	legal	custody.	
(A)	At	any	hearing	in	which	a	court	is	asked	to	modify	or	terminate	an	order	of	
disposition	issued	under	section	2151.353,	2151.415,	or	2151.417	of	the	Revised	Code,	
the	court,	in	determining	whether	to	return	the	child	to	the	child’s	parents,	shall	
consider	whether	it	is	in	the	best	interest	of	the	child.	
	(B)	An	order	of	disposition	issued	under	division	(A)(3)	of	section	2151.353,	division	
(A)(3)	of	section	2151.415,	or	section	2151.417	of	the	Revised	Code	granting	legal	
custody	of	a	child	to	a	person	is	intended	to	be	permanent	in	nature.	A	court	shall	not	
modify	or	terminate	an	order	granting	legal	custody	of	a	child	unless	it	finds,	based	on	
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facts	that	have	arisen	since	the	order	was	issued	or	that	were	unknown	to	the	court	at	
that	time,	that	a	change	has	occurred	in	the	circumstances	of	the	child	or	the	person	
who	was	granted	legal	custody,	and	that	modification	or	termination	of	the	order	is	
necessary	to	serve	the	best	interest	of	the	child.		The	issues	identified	in	relation	to	
these	provisions	and	the	responsive	options	discussed	included:		

1) What	standard	applies	when	a	non‐parent	moves	the	court	for	legal	custody	under	a	
separate	case	number	than	the	child	protection	case;	options:	

i. Consolidation		
ii. If	not,	what	standards	apply	

1. Best	interest	
2. Parental	unfitness			

2) Confusion	as	to	how	non‐parents	can	intervene	in	the	child	protection	case	and	then	
the	standard	of	proof‐‐‐	best	interest	vs.	independent	finding	of	unsuitability	(see	
above)	
	

3) No	specific	standard	articulated	in	relation	to	award	of	temporary/legal	custody;	
best	interest	at	all	stages	implied	(but	2151.01	premises	decision‐making	on	“child’s	
welfare	or	in	the	interests	of	public	safety”)	

4) What	is	the	status	of	caregiver	in	relation	to	agency	involvement/court	oversight	
a. “Interested	Party”	under	ORC	2151.417	under	A/N/D	orders	of	disposition	
b. Party	in	independent	proceeding	
c. Consolidation	appropriate?		

	
5) In	general,	what	should	be	the	level	of	court	oversight		

a. Should	oversight	end	with	award	of	legal	custody?		
b. Oversight	in	cases	of	direct	TC	to	parents	

	
6) Issues	related	to	Grandparent	POAs	and	CAAS	

There	are	significantly	varying	opinions	on	the	these	kinship	options.		Some	
stakeholders	argue	for	expanded	availability	and	retention	of	limited	court	
oversight.	Others	have	misgivings	about	the	arrangements	and	oppose	expansion.		
Options	discussed	include:	
i) Expand	to	include	other	potential	caregivers		

(1) Unlimited	
(2) Kinship	caregivers	as	broadly	defined	
(3) Other	relatives	

ii) Change	Duration/Process	
(1) Unlimited	duration;	review	on	motion	
(2) Require	assessment	in	all	cases	at	filing	
(3) Provide	for	court	oversight			

iii) Rewrite	for	Clarity	
iv) Repeal		
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Section	5	
Recommendations		

The	Subcommittee’s	final	recommendations	for	revision	to	the	Ohio	Revised	Code,	and	the	
rationale	for	those	recommendations,	are	as	follows:	

Domestic	Relations	Code	Recommendations	
	
“Commitment	to	a	Relative”		

The	Subcommittee’s	primary	concerns	in	relation	ORC	§	3109.04	“Allocating	parental	rights	and	
responsibilities	for	care	of	children	‐	shared	parenting”	were:	

 the	lack	of	inclusion	of	a	parental	unsuitability	standard	in	relation	to	commitment	of	a	child	
to	a	relative	pursuant	to	holdings	in	relevant	Ohio	Supreme	Court	cases;	

 the	vagueness	of	the	term	“commit	to	a	relative”;		
 the	lack	of	reference	to	any	type	of	investigation	or	assessment	of	a	relative	custodian;		
 the	lack	of	clarity	in	relation	to	best	interest	criteria	as	applied	to	a	relative	commitment;	

and		
 the	lack	of	process	for	modification	or	termination	of	an	order	committing	a	child	to	a	

relative.		
The	Subcommittee	recommends	the	creation	of	a	new	code	section	specific	to	the	procedure	and	
standards	for	“commitment	to	a	relative.”		The	proposed	section	is	set	out	below.		The	reasoning	for	
each	proposed	change	is	as	follows:			

 ORC	§	3109.04(D)(2):		Standard	for	Relative	Commitment		
The	Subcommittee	expressed	concern	relating	to	the	standard	for	placement	of	a	child	with	a	
relative	rather	than	a	parent	in	domestic	relations	cases	under	this	section.		In	custody	disputes	
between	parents	and	non‐parents	that	arise	in	the	juvenile	court,	a	showing	of	parental	
unsuitability	generally	has	been	required	to	support	a	grant	of	custody	to	the	non‐parent.		The	
inconsistency	with	case	precedent	of	application	of	a	“best	interest”	standard	rather	than	an	
“unsuitable	standard”	was	also	raised.		The	Supreme	Court	of	Ohio,	in	the	case	In	re	Perales,	52	Ohio	
St.2d	89,	369	N.E.2d	1047	(1977)	emphasized	the	policy	of		Ohio	courts	effectuating	the	
fundamental	rights	of	parents	by	limiting	the	circumstances	under	which	the	state	may	deny	
parents	the	custody	of	their	children,	noting	“[W]e	have	held	that	in	a	child	custody	proceeding	
between	a	parent	and	nonparent,	a	court	may	not	award	custody	to	the	nonparent	‘without	first	
determining	that	a	preponderance	of	the	evidence	shows	that	the	parent	abandoned	the	child;	
contractually	relinquished	custody	of	the	child;	that	the	parent	has	become	totally	incapable	of	
supporting	or	caring	for	the	child;	 or	that	an	award	of	custody	to	the	parent	would	be	detrimental	
to	the	child.’”		

Further	inconsistency	is	demonstrated	by	reference	to	ORC	§	3109.06,	which	relates	to	the	court’s	
authority		to	certifying	cases	to	juvenile	court	in		proceedings	to	allocate	parental	rights	as	
conferred	under	ORC	§	3109.04(D)(2),	but	uses	an	unsuitability	standard	rather	than	a	best	interest	
standard.		

The	Subcommittee’s	concerns	in	relation	to	the	use	of	a	“best	interest”	as	opposed	to	“parental	
unsuitability”	standard	in	ORC	§	3109.04(D)(2)were	echoed	by	judicial	stakeholders	in	survey	
responses.		When	asked	about	the	appropriate	standard	for	a	grant	of	custody	to	a	relative	over	a	
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parent,	one	responder	noted: “Expressly	mentioning	the	parental	unsuitability	standard	would,	I	
believe,	be	very	helpful	as	the	current	language	conflicts	with	what	I	understand	to	be	the	
appropriate	standard	under	relevant	case	law.”	Another	stated	“The	Statute	should	match	the	
requirements	of	the	Perales	and	Hockstok	decisions.”		

The	Subcommittee	thus	recommends	that	the	code	be	amended	to	first	require	a	parental	
unsuitability	finding	and	then	a	finding	that	such	placement	is	in	the	child’s	best	interest	prior	to	
the	commitment	of	a	child	to	a	relative.			

 ORC	§	3109.04(D)(2):		Lack	of	Clarity	of	Term	“Commitment”			
The	Subcommittee	and	court	stakeholders	noted	the	lack	of	clarity	in	the	use	of	the	term	
“commitment	to	a	relative.”		No	definition	is	included	for	that	term,	nor	is	the	term	used	or	defined	
in	other	sections	of	the	Code	related	to	child	placement.		One	survey	responder	noted:		“It	should	be	
spelled	out	what	"committing"	a	child	to	a	relative	means.”		Subcommittee	members	noted	that	the	
common	interpretation	of	this	term	is	that	“commitment”	of	a	child	to	a	relative	is	equivalent	to	an	
order	of	legal	custody	of	the	child	by	the	relative.				

The	Subcommittee	thus	recommends	that	the	code	be	amended	to	specify	that,	if	a	court	finds	
neither	parent	suitable	as	a	residential	parent	and	legal	custodian,	the	court	may	enter	an	order	
placing	the	child	in	the	legal	custody	of	a	relative.			
	
In	order	to	further	clarify	what	is	intended	by	such	order,	the	Subcommittee	also	proposes	that	the	
code	be	amended	to	include	a	definition	of	“legal	custody”	by	reference	to	the	juvenile	code.	Under	
ORC § 2151.011(A)(21):			

	“Legal	custody”	means	a	legal	status	that	vests	in	the	custodian	the	
right	to	have	physical	care	and	control	of	the	child	and	to	determine	
where	and	with	whom	the	child	shall	live,	and	the	right	and	duty	to	
protect,	 train,	and	discipline	the	child	and	to	provide	the	child	with	
food,	shelter,	education,	and	medical	care,	all	subject	to	any	residual	
parental	 rights,	 privileges,	 and	 responsibilities.	 An	 individual	
granted	 legal	 custody	 shall	 exercise	 the	 rights	 and	 responsibilities	
personally	unless	otherwise	authorized	by	any	section	of	the	Revised	
Code	or	by	the	court.	

The	Subcommittee	considered,	but	rejected,	recommending	including	a	specific	option	for	an	award	
of	temporary	custody	to	a	relative,	as	a	more	permanent	status	is	intended	by	these	provision.				

 Assessment	of	a	Relative	Custodian			
Practice	varies	among	domestic	relations	courts	as	to	whether	an	assessment	is	required	prior	to	
the	commitment	of	a	child	to	a	relative.		Survey	responders	were	almost	evenly	divided	on	the	
issue:	six	who	answered	this	question	do	require	an	assessment;	five	do	not.		One	court	responder	
noted:	“Generally	I	refer	pro	se	cases	involving	this	issue	to	the	Court	Investigator.	I	generally	do	
not	do	this	if	a	GAL	has	been	appointed	to	represent	the	children	in	such	a	case.	In	some	cases,	
counsel	will	ask	for	psychological	evaluations	or	custody	evaluations.	This	is	often	dependent	upon	
the	parties	being	able	to	afford	this	being	done.”	

Another	noted,	“I've	never	done	it,	but	I	would	want	a	home	investigation	‐	unless	both	parents	
were	deceased,	for	example,	and	the	children	had	nowhere	else	to	go.”		
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Out	of	concern	about	child	safety	and	well‐being	and	in	deference	to	the	opinions	of	survey	
responders,	the	Subcommittee	thus	recommends	the	addition	of	language	providing	for	permissive,	
but	not	mandatory,	assessment	of	a	relative	caregiver	prior	to	placement.			The	Subcommittee	also	
recommends	that	the	code	be	amended	to	require	relative	custodians,	as	well	as	parents,	to	file	
affidavits	with	the	court	attesting	as	to	whether	the	custodian	or	members	of	the	custodian’s	
household,	have	been	convicted	of	or	pleaded	guilty	to	specified	offenses	

 Proposed	Amendments	Adding	Best	Interests	Standards	in	Relation	to	Relative	
Custodians		

The	Subcommittee	noted	that	the	best	interest	standards	articulated	in	ORC	§	3109.04(F)(1)in	
relation	to	decisions	on	allocating	parental	rights	had	no	specific	application	to	decisions	to	commit	
a	child	to	a	relative’s	custody,	despite	the	use	of	the	best	interest	standard	in	making	such	decisions.		

For	clarity	and	consistency,	the	Subcommittee	thus	recommends	that	the	code	be	amended	to	add	
relevant	best	interest	criteria	to	specific	relative	custodians.		

 Proposed	addition	of		a	Process	for	Modification	or	Termination	of	an	Order	Committing	
a	Child	to	a	Relative		

This	section	currently	contains	no	provision	for	modification	or	termination	of	an	order	committing	
a	child	to	the	custody	of	a	relative.		In	practice,	such	orders	are	typically	made	under	the	standards	
applicable	to	modification	of	legal	custody	under	the	juvenile	code.		As	one	court	responder	stated	
the	standard:		“Change	of	circumstances	and	best	interest.”			That	is,	in	fact,	the	standard	applicable	
in	this	section	in	relation	to	the	modification	of	an	order	allocating	parental	rights.		ORC	§	
3109.04(E)(1)	(a)	states	that	such	orders	may	not	be	modified	unless	the	court	finds,	based	on	facts	
that	have	arisen	since	the	prior	decree	or	that	were	unknown	to	the	court	at	the	time	of	the	prior	
decree,	that	a	change	has	occurred	in	the	circumstances	of	the	child,	the	child’s	residential	parent,	
or	either	of	the	parents	subject	to	a	shared	parenting	decree,	and	that	the	modification	is	necessary	
to	serve	the	best	interest	of	the	child.				

Under	ORC	§	2151.42(B),	an	order	of	legal	custody	entered	as	a	disposition	in	juvenile	court	shall	
not	be	modified	or	terminated	unless	the	court		finds,	based	on	facts	that	have	arisen	since	the	
order	was	issued	or	that	were	unknown	to	the	court	at	that	time,	that	a	change	has	occurred	in	the	
circumstances	of	the	child	or	the	person	who	was	granted	legal	custody,	and	that	modification	or	
termination	of	the	order	is	necessary	to	serve	the	best	interest	of	the	child.			

For	consistency	with	these	provisions,	the	Subcommittee	thus	recommends	that	the	domestic	
relations	code	be	amended	to	provide	a	process	for	modification	or	termination	of	an	order	
committing	a	child	to	a	relative	and	a	“change	in	circumstance/best	interest”	standard	for	such	an	
order.			

For	clarity,	the	Subcommittee	recommends	an	entirely	new	section	incorporating	these	
recommendations,	as	follows:	
		
ORC	§	3109.0__			Commitment	to	custody	of	a	relative			

(A) If	the	court	finds,	with	respect	to	any	child	under	eighteen	years	of	age,	that	neither	parent	is	
suitable	to	be	designated	the	residential	parent	and	legal	custodian	of	the	child	and	that	it	is	in	
the	best	 interest	of	 the	child	 to	commit	 the	child	 to	 the	custody	of	a	 relative	of	 the	child,	 the	
court	may	enter	an	order	of	legal	custody	to	a	relative	or	certify	a	copy	of	its	findings,	together	
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with	as	much	of	the	record	and	the	further	information,	in	narrative	form	or	otherwise,	that	it	
considers	 necessary	 or	 as	 the	 juvenile	 court	 requests,	 to	 the	 juvenile	 court	 for	 further	
proceedings.	 Upon	 the	 certification,	 the	 juvenile	 court	 has	 exclusive	 jurisdiction.		
	

(B) For	purposes	of	 this	 section,	 factors	 that	would	support	a	 finding	of	unsuitability	 include	 the	
following:	

1) the	parent	abandoned	the	child;		
2) the	parent	has	contractually	relinquished	custody	of	the	child;		
3) the	parent	has	become	totally	incapable	of	supporting	or	caring	for	the	child;	or	
4) that	 an	 award	 of	 custody	 to	 the	 parent	 would	 be	 detrimental	 to	 the	 child.			

	
(C)Prior	to	entering	a	decree	committing	the	child	to	the	legal	custody	of	a	relative,	the	court	shall	
determine	 whether	 the	 proposed	 relative	 custodian	 is	 capable	 and	willing	 to	 provide	 a	 suitable	
placement	for	the	child,	is	able	to	ensure	the	child’s	safety,	and	is	able	to	meet	the	child’s	needs.			
(D)	In	determining	the	best	interest	of	a	child	pursuant	to	this	section,	the	court	shall	consider	all	
relevant	factors,	including,	but	not	limited	to:	

1) the	 recommendations	 of	 the	 child’s	 parents	 and/or	 custodian	 or	 caregiver	 regarding	 the	
child’s	care;16		

2) the	 recommendation	 of	 the	 child’s	 guardian	 ad	 litem,	 if	 a	 guardian	 ad	 litem	 has	 been	
appointed;		

3) the	wishes	of	the	child,	as	expressed	by	the	child	or	the	attorney	for	the	child;17		
4) Whether	 the	 proposed	 placement	 will	 interfere	 with	 the	 child’s	 relationship	 with	 the	

parent(s);		
5) if	the	court	has	interviewed	the	child	in	chambers	regarding	the	child’s	wishes	and	concerns	

as	to	the	allocation	of	parental	rights	and	responsibilities	concerning	the	child,	the	wishes	
and	concerns	of	the	child,	as	expressed	to	the	court;	

6) the	child’s	interaction	and	interrelationship	with	the	proposed	relative	custodian,	the	child’s	
parents	and	siblings,	and	any	other	person	who	may	significantly	affect	the	child’s	best	
interest;		

7) the	child’s	adjustment	to	the	child’s	home,	school,	and	community;	
8) the	mental	and	physical	health	of	the	proposed	relative	custodian;	
9) the	mental	and	physical	health	of	the	child,	and	any	special	needs	of	the	child;		
10) the	potential	negative	impact	to	the	child	from	removal	from	parental	custody;			
11) whether	 the	 proposed	 relative	 custodian	 or	 any	 member	 of	 the	 proposed	 relative	

custodian’s	 household	 has	 previously	 has	 been	 convicted	 of	 or	 pleaded	 guilty	 to	 any	
criminal	 offense	 involving	 any	 act	 that	 resulted	 in	 a	 child	 being	 an	 abused	 child	 or	 a	
neglected	child;	whether	 the	proposed	relative	custodian	previously	has	been	determined	
to	be	the	perpetrator	of	the	abusive	or	neglectful	act	that	is	the	basis	of	an	adjudication	of	
child	 abuse	 or	 neglect;	 whether	 the	 proposed	 relative	 custodian	 or	 any	 member	 of	 the	
household	 of	 either	 parent	 or	 potential	 (or	 proposed)	 relative	 custodian	 previously	 has	
been	convicted	of	or	pleaded	guilty	 to	a	violation	of	section	2919.25	of	 the	Revised	Code;	
whether	the	proposed	relative	custodian	or	any	member	of	the	household	of	the	proposed	
relative	 custodian	 previously	 has	 been	 convicted	 of	 or	 pleaded	 guilty	 to	 any	 offense	
involving	a	victim	who	at	 the	 time	of	 the	commission	of	 the	offense	was	a	member	of	 the	
family	or	household	that	is	the	subject	of	the	current	proceeding	and	caused	physical	harm	

                                                            
16 The Subcommittee suggests that ORC § 3109.04(F)(1) (a) be amended in a manner consistent with this provision.  
17 The Subcommittee also suggests that this factor also be added to those the court is to consider in making a best 
interest determination in relation to allocation of parental rights and responsibilities under ORC § 3109.04(F)(1).  
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to	the	victim	in	the	commission	of	the	offense;	and	whether	there	is	reason	to	believe	that	
the	proposed	relative	custodian	has	acted	in	a	manner	resulting	in	a	child	being	an	abused	
child	or	a	neglected	child;	and	

12) 	whether	 the	 proposed	 relative	 custodian	 has	 established	 a	 residence,	 or	 is	 planning	 to	
establish	a	residence,	outside	this	state.		

	(E)	The	court	may	modify	or	terminate	a	prior	decree	committing	the	child	to	the	legal	custody	of	a	
relative	under	this	section	upon	the	request	of	one	or	both	of	the	parents	or	the		relative	custodian,		
or	on	its	own	motion,	whenever	it	determines	that,	based	on	facts	that	have	arisen	since	the	prior	
decree	 or	 that	 were	 unknown	 to	 the	 court	 at	 the	 time	 of	 the	 prior	 decree,	 that	 a	 change	 has	
occurred	 in	 the	 circumstances	 of	 the	 child	 or	 the	 child’s	 relative	 custodian,	 and	 that	 the	
modification	or	termination	is	necessary	to	serve	the	best	interest	of	the	child.			

(F)(1)	For	purposes	of	this	section,	“legal	custody”	means	a	legal	status	that	vests	in	the	custodian	
the	right	to	have	physical	care	and	control	of	the	child	and	to	determine	where	and	with	whom	the	
child	shall	live,	and	the	right	and	duty	to	protect,	train,	and	discipline	the	child	and	to	provide	the	
child	 with	 food,	 shelter,	 education,	 and	medical	 care,	 all	 subject	 to	 any	 residual	 parental	 rights,	
privileges,	 and	 responsibilities.	 An	 individual	 granted	 legal	 custody	 shall	 exercise	 the	 rights	 and	
responsibilities	personally	unless	otherwise	authorized	by	any	 section	of	 the	Revised	Code	or	by	
the	court.	

(2)	 “Residual	 parental	 rights,	 privileges,	 and	 responsibilities”	means	 those	 rights,	 privileges,	 and	
responsibilities	 remaining	with	 the	 biological	 parent(s)	 after	 the	 transfer	 of	 legal	 custody	 of	 the	
child,	 including,	 but	 not	 necessarily	 limited	 to,	 the	 privilege	 of	 reasonable	 visitation,	 consent	 to	
adoption,	 the	 privilege	 to	 determine	 the	 child’s	 religious	 affiliation,	 and	 the	 responsibility	 for	
support.	

“Certification	to	Juvenile	Court”	

The	Subcommittee	noted	additional	areas	of	concern	in	relation	to	ORC	§	3109.06	“Certification	
to	juvenile	court,”	including	the	lack	of	criteria	to	support	a	finding	of	parental	
“unsuitability”	so	as	to	support	a	certification	to	juvenile	court,	and	lack	of	“best	interest”	
criteria	to	support	a	judicial	disposition.			The	Subcommittee	recommends	that	the	
unsuitability	standards	of	In	Re	Perales,	52	Ohio	St.2d	89,	369	N.E.2d	1047	(1977),	
consistent	with	the	“relative	commitment”	modification.		The	Subcommittee’s	
recommendations	are	reflected	in	this	edited	re‐draft	of	ORC	§	3109.06.		

RC	3109.06	Certification	to	juvenile	court.	

(A) Except	as	provided	in	division	(K)	of	section	2301.03	of	the	Revised	Code,	any	court,	other	than	
a	juvenile	court,	that	has	jurisdiction	in	any	case	respecting	the	allocation	of	parental	rights	and	
responsibilities	 for	 the	 care	of	 a	 child	under	eighteen	years	of	 age	and	 the	designation	of	 the	
child’s	place	of	 residence	and	 legal	 custodian	or	 in	any	case	 respecting	 the	support	of	a	 child	
under	eighteen	years	of	age,	may,	on	its	own	motion	or	on	motion	of	any	interested	party,	with	
the	 consent	of	 the	 juvenile	 court,	 certify	 the	 record	 in	 the	 case	or	 so	much	of	 the	 record	and	
such	further	information,	 in	narrative	form	or	otherwise,	as	the	court	deems	necessary	or	the	
juvenile	court	requests,	to	the	juvenile	court	for	further	proceedings;	upon	the	certification,		
The	juvenile	court	shall	have	exclusive	jurisdiction.	
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(B) In	cases	in	which	the	court	of	common	pleas	finds,	based	on	a	preponderance	of	the	evidence,	
that	the	parents	are	unsuitable	to	have	the	parental	rights	and	responsibilities	 for	the	care	of	
the	 child	 or	 children	 and	 unsuitable	 to	 provide	 the	 place	 of	 residence	 and	 to	 be	 the	 legal	
custodian	of	 the	 child	or	 children,	 consent	of	 the	 juvenile	 court	 shall	not	be	 required	 to	 such	
certification.	 This	 section	 applies	 to	 actions	 pending	 on	August	 28,	 1951.	 Factors	 that	would	
support	a	finding	of	unsuitability	include	the	following:	

1) the	parent	abandoned	the	child;		
2) the	parent	has	contractually	relinquished	custody	of	the	child;		
3) the	parent	has	become	totally	incapable	of	supporting	or	caring	for	the	child;	or	
4) that	 an	 award	 of	 custody	 to	 the	 parent	 would	 be	 detrimental	 to	 the	 child.	

	
(C) In	any	case	in	which	a	court	of	common	pleas,	or	other	court	having	jurisdiction,	has	issued	an	

order	 that	 allocates	 parental	 rights	 and	 responsibilities	 for	 the	 care	 of	 minor	 children	 and	
designates	their	place	of	residence	and	legal	custodian	of	minor	children,	has	made	an	order	for	
support	of	minor	children,	or	has	done	both,	the	jurisdiction	of	the	court	shall	not	abate	upon	
the	death	of	the	person	awarded	custody	but	shall	continue	for	all	purposes	during	the	minority	
of	 the	 children.	 The	 court,	 upon	 its	 own	 motion	 or	 the	 motion	 of	 either	 parent	 or	 of	 any	
interested	person	acting	on	behalf	of	the	children,	may	proceed	to	make	further	disposition	of	
the	case	in	the	best	interests	of	the	children	and	subject	to	sections	3109.42	to	3109.48	of	the	
Revised	Code.	If	the	children	are	under	eighteen	years	of	age,	it	may	certify	them,	pursuant	to	
this	section,	to	the	juvenile	court	of	any	county	for	further	proceedings.	After	certification	to	a	
juvenile	court,	the	jurisdiction	of	the	court	of	common	pleas,	or	other	court,	shall	cease,	except	
as	 to	 any	 payments	 of	 spousal	 support	 due	 for	 the	 spouse	 and	 support	 payments	 due	 and	
unpaid	 for	 the	 children	 at	 the	 time	 of	 the	 certification.	
	

(D) Any	 disposition	 made	 pursuant	 to	 this	 section,	 whether	 by	 a	 juvenile	 court	 after	 a	 case	 is	
certified	to	it,	or	by	any	court	upon	the	death	of	a	person	awarded	custody	of	a	child,	shall	be	
made	 in	accordance	with	sections	3109.04,	3109.____,	 	and	3109.42	to	3109.48	of	 the	Revised	
Code.	If	an	appeal	is	taken	from	a	decision	made	pursuant	to	this	section	that	allocates	parental	
rights	 and	 responsibilities	 for	 the	 care	 of	 a	 minor	 child	 and	 designates	 the	 child’s	 place	 of	
residence	 and	 legal	 custodian,	 the	 court	 of	 appeals	 shall	 give	 the	 case	 calendar	 priority	 and	
handle	it	expeditiously.		

Probate	Code	Recommendations	

The	 Subcommittee	 noted	 the	 lack	 of	 articulation	 of	 specific	 criteria	 for	 a	 “best	 interest”	
determination	in	relation	to	ORC	§	2111.02	(B)(1),	which	reads:	“	If	the	probate	court	finds	it	to	be	
in	the	best	interest	of	an	incompetent	or	minor,	it	may	appoint	pursuant	to	divisions	(A)	and	(C)	of	
this	 section,	 on	 its	own	motion	or	on	application	by	an	 interested	party,	 a	 limited	guardian	with	
specific	limited	powers.”				The	Subcommittee	recommends	inclusion	of	specific,	relevant	criteria	to	
guide	such	determinations.	

In	relation	to	ORC	§	2111.06	Guardian	of	the	person,	the	Subcommittee	noted	concern	with	the	lack	
of	detail	in	relation	to	how	“unsuitability	of	parents”	is	to	be	determined	for	purposed	of	this	
section	and	with	the	standard	applicable	for	a	finding	that	a	minor’s	“interests”	would	be	served	by	
the	appointment	of	a	guardian.18		Probate	court	survey	responses	were	inconsistent	in	relation	to	
                                                            
18 It should be noted that the probate code does not distinguish relative guardians in any way; thus the 
amendments recommended are in no way specific to relative guardians, but apply in any minor guardianship. The 
reasoning of In re Perales and its progeny, including Masitto v. Masitto, 22 Ohio St.3d 63, 488 N.E.2d 857 (1987) is, 
however, applicable here and apparent in the recommendations.  
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the	standard	for	establishment	of	a	guardianship;	the	responses	to	the	question	“what	standards	or	
test	are	applied	to	the	establishment	of	a	guardianship	of	a	minor”		included:	

 “Whether	or	not	the	guardianship	appears	to	be	necessary.”	
 “Strict	application	of	statute”	
 The	Judge	“considers	the	filings,	the	applicant's	abilities	and	residency	and	desire,	the	

investigator's	reports,	and	the	minor's	opinion	if	they	are	14	and	over.”	
 Best	interest	of	child	(3)	

Based	on	its	research,	discussion,	and	survey	feedback	indicating	that	there	is	some	confusion	
related	to	the	statutory	standard,	the	Subcommittee	recommends	that	the	term	“unsuitable”	be	
clarified	to	include	criteria	for	a	finding	of	parental	unsuitability;	specific	criteria	for	such	a	finding	
are	set	out	in	the	proposed	revision	above.		The	Subcommittee	also	recommends	substitution	of	the	
term	“best	interests”	for	“interests”	to	in	relation	to	a	finding	that	a	minor’s	interests	would	be	
promoted	by	a	guardianship,	and	include	a	standard	for	such	a	finding.					

The	Subcommittee	discussed,	but	rejected,	a	recommendation	that	all	cases	in	which	there	is	a	
finding	of	parental	unsuitability	should	be	certified	to	the	juvenile	court	for	further	proceedings.		
Probate	court	survey	responses	indicated	that	such	certification	is	very	rarely	done	(see	
recommendations	in	relation	to	ORC	§	2111.46	in	relation	to	certification	to	juvenile	court).		

Finally,	the	Subcommittee	expressed	concern	about	the	lack	of	a	standard	for	removal	of	a	guardian	
for	“good	cause”	under	ORC	§	2111.46	Guardianship	of	minors.		The	Subcommittee	also	noted	the	
lack	of	a	consistent	standard	for	certification	of	findings	from	the	probate	court	to	the	juvenile	court	
in	cases	in	which	a	guardianship	terminates	before	the	minor	turns	18,	if	a	successor	guardian	is	
not	appointed	and	a	minor	is	found	to	be	“without	proper	care.”				

The	Subcommittee	considered	various	options	in	relation	to	this	section,	including	incorporating	
language	that	would	support	a	finding	that	the	minor	was	“dependent”	as	defined	in	the	juvenile	
code.		For	consistency	with	recommendations	made	in	relation	to	certification	under	ORC	§	3109.06	
and	with	guidance	under	In	re	Perales,	the	Subcommittee	recommends	the	language	set	out	below.	

Revisions	to	the	identified	code	provisions	consistent	with	the	Subcommittee’s	recommendations	
are	as	follows:	

ORC	§	2111.02	Appointment	of	guardian	‐	limited,	interim,	emergency,	or	standby	guardian	‐	
nomination.	

(A)	 If	 found	necessary,	 the	 probate	 court	 on	 its	 own	motion	 or	 on	 application	by	 any	 interested	
party	shall	appoint,	subject	to	divisions	(C)	and	(D)	of	this	section	and	to	section	2109.21,	division	
(B)	of	section	2111.121	of	the	Revised	Code,	and	to	section	2111.06,	a	guardian	of	the	person,	the	
estate,	 or	 both,	 of	 a	minor	 or	 incompetent,	 provided	 the	 person	 for	whom	 the	 guardian	 is	 to	 be	
appointed	is	a	resident	of	the	county	or	has	a	legal	settlement	in	the	county	and,	except	in	the	case	
of	 a	minor,	 has	 had	 the	 opportunity	 to	 have	 the	 assistance	 of	 counsel	 in	 the	 proceeding	 for	 the	
appointment	 of	 that	 guardian.	 An	 interested	 party	 includes,	 but	 is	 not	 limited	 to,	 a	 person	
nominated	in	a	durable	power	of	attorney	under	section	1337.24	of	the	Revised	Code	or	in	a	writing	
as	described	in	division	(A)	of	section	2111.121	of	the	Revised	Code.	

Except	when	the	guardian	of	an	 incompetent	 is	an	agency	under	contract	with	the	department	of	
developmental	 disabilities	 for	 the	 provision	 of	 protective	 services	 under	 sections	 5123.55	 to	
5123.59	 of	 the	 Revised	 Code,	 the	 guardian	 of	 an	 incompetent,	 by	 virtue	 of	 the	 appointment	 as	
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guardian,	 shall	 be	 the	 guardian	 of	 the	 minor	 children	 of	 the	 guardian’s	 ward,	 unless	 the	 court	
appoints	some	other	person	as	their	guardian.	

When	 the	 primary	 purpose	 of	 the	 appointment	 of	 a	 guardian	 is,	 or	 was,	 the	 collection,	
disbursement,	or	administration	of	moneys	awarded	by	the	veterans	administration	to	the	ward,	or	
assets	 derived	 from	 those	 moneys,	 no	 court	 costs	 shall	 be	 charged	 in	 the	 proceeding	 for	 the	
appointment	or	in	any	subsequent	proceedings	made	in	pursuance	of	the	appointment,	unless	the	
value	 of	 the	 estate,	 including	 the	 moneys	 then	 due	 under	 the	 veterans	 administration	 award,	
exceeds	one	thousand	five	hundred	dollars.	

(B)(1)	 If	 the	 probate	 court	 finds	 it	 to	 be	 in	 the	 best	 interest	 of	 an	 incompetent	 or	minor,	 it	may	
appoint	pursuant	to	divisions	(A)	and	(C)	of	this	section,	on	its	own	motion	or	on	application	by	an	
interested	party,	a	limited	guardian	with	specific	limited	powers.	The	sections	of	the	Revised	Code,	
rules,	and	procedures	governing	guardianships	apply	to	a	limited	guardian,	except	that	the	order	of	
appointment	and	 letters	of	authority	of	a	 limited	guardian	shall	state	the	reasons	 for,	and	specify	
the	 limited	 powers	 of,	 the	 guardian.	 The	 court	may	 appoint	 a	 limited	 guardian	 for	 a	 definite	 or	
indefinite	 period.	 An	 incompetent	 or	 minor	 for	 whom	 a	 limited	 guardian	 has	 been	 appointed	
retains	 all	 of	 the	 incompetent’s	 or	 minor’s	 rights	 in	 all	 areas	 not	 affected	 by	 the	 court	 order	
appointing	the	limited	guardian.	

(2)	If	a	guardian	appointed	pursuant	to	division	(A)	of	this	section	is	temporarily	or	permanently	
removed	or	resigns,	and	if	the	welfare	of	the	ward	requires	immediate	action,	at	any	time	after	the	
removal	or	resignation,	the	probate	court	may	appoint,	ex	parte	and	with	or	without	notice	to	the	
ward	or	interested	parties,	an	interim	guardian	for	a	maximum	period	of	fifteen	days.	If	the	court	
appoints	 the	 interim	 guardian	 ex	 parte	 or	 without	 notice	 to	 the	 ward,	 the	 court,	 at	 its	 first	
opportunity,	shall	enter	upon	its	 journal	with	specificity	the	reason	for	acting	ex	parte	or	without	
notice,	 and,	 as	 soon	 as	 possible,	 shall	 serve	 upon	 the	 ward	 a	 copy	 of	 the	 order	 appointing	 the	
interim	guardian.	For	good	cause	shown,	after	notice	to	the	ward	and	interested	parties	and	after	
hearing,	the	court	may	extend	an	interim	guardianship	for	a	specified	period,	but	not	to	exceed	an	
additional	thirty	days.	

(3)	If	a	minor	or	incompetent	has	not	been	placed	under	a	guardianship	pursuant	to	division	(A)	of	
this	 section	 and	 if	 an	 emergency	 exists	 and	 it	 is	 reasonably	 certain	 that	 immediate	 action	 is	
required	to	prevent	significant	 injury	to	the	person	or	estate	of	 the	minor	or	 incompetent,	at	any	
time	 after	 it	 receives	 notice	 of	 the	 emergency,	 the	 court,	 ex	 parte,	 may	 issue	 any	 order	 that	 it	
considers	necessary	to	prevent	injury	to	the	person	or	estate	of	the	minor	or	incompetent,	or	may	
appoint	an	emergency	guardian	for	a	maximum	period	of	seventy‐two	hours.	A	written	copy	of	any	
order	issued	by	a	court	under	this	division	shall	be	served	upon	the	incompetent	or	minor	as	soon	
as	possible	after	its	issuance.	Failure	to	serve	that	order	after	its	issuance	or	prior	to	the	taking	of	
any	action	under	its	authority	does	not	invalidate	the	order	or	the	actions	taken.	The	powers	of	an	
emergency	guardian	shall	be	specified	 in	the	 letters	of	appointment,	and	shall	be	 limited	to	those	
powers	that	are	necessary	to	prevent	injury	to	the	person	or	estate	of	the	minor	or	incompetent.	If	
the	 court	 acts	 ex	 parte	 or	 without	 notice	 to	 the	 minor	 or	 incompetent,	 the	 court,	 at	 its	 first	
opportunity,	 shall	enter	upon	 its	 journal	a	 record	of	 the	case	and,	with	 specificity,	 the	 reason	 for	
acting	ex	parte	or	without	notice.	For	good	cause	shown,	after	notice	to	the	minor	or	incompetent	
and	 interested	parties,	 and	after	hearing,	 the	 court	may	extend	an	emergency	guardianship	 for	a	
specified	period,	but	not	to	exceed	an	additional	thirty	days.	
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(C)	Prior	to	the	appointment	of	a	guardian	or	limited	guardian	under	division	(A)	or	(B)(1)	of	this	
section,	the	court	shall	conduct	a	hearing	on	the	matter	of	the	appointment.	The	hearing	shall	be	
conducted	in	accordance	with	all	of	the	following:		

(1)	The	proposed	guardian	or	limited	guardian	shall	appear	at	the	hearing	and,	if	appointed,	shall	
swear	under	oath	 that	 the	proposed	guardian	or	 limited	guardian	has	made	and	will	 continue	 to	
make	diligent	efforts	to	file	a	true	inventory	in	accordance	with	section	2111.14	of	the	Revised	Code	
and	find	and	report	all	assets	belonging	to	the	estate	of	the	ward	and	that	the	proposed	guardian	or	
limited	 guardian	 faithfully	 and	 completely	 will	 fulfill	 the	 other	 duties	 of	 guardian,	 including	 the	
filing	of	timely	and	accurate	reports	and	accountings.	

(2)	 If	 the	hearing	 is	 conducted	by	a	magistrate,	 the	procedures	set	 forth	 in	Civil	Rule	53	shall	be	
followed.	

(3)	 If	 the	 hearing	 concerns	 the	 appointment	 of	 a	 guardian	 or	 limited	 guardian	 for	 an	 alleged	
incompetent,	the	burden	of	proving	incompetency	shall	be	by	clear	and	convincing	evidence.	

(4)	Upon	request	of	the	applicant,	the	alleged	incompetent	for	whom	the	appointment	is	sought	or	
the	 alleged	 incompetent’s	 counsel,	 or	 any	 interested	 party,	 a	 recording	 or	 record	 of	 the	 hearing	
shall	be	made.	

(5)	 Evidence	 of	 a	 less	 restrictive	 alternative	 to	 guardianship	 may	 be	 introduced,	 and	 when	
introduced,	shall	be	considered	by	the	court.	

(6)	The	court	may	deny	a	guardianship	based	upon	a	 finding	 that	a	 less	 restrictive	alternative	 to	
guardianship	exists.	

(7)	 If	 the	 hearing	 concerns	 the	 appointment	 of	 a	 guardian	 or	 limited	 guardian	 for	 an	 alleged	
incompetent,	the	alleged	incompetent	has	all	of	the	following	rights:	

(a)	The	right	to	be	represented	by	independent	counsel	of	the	alleged	incompetent’s	choice;	

(b)	The	right	to	have	a	friend	or	family	member	of	the	alleged	incompetent’s	choice	present;	

(c)	The	right	to	have	evidence	of	an	independent	expert	evaluation	introduced;		

(d)	If	the	alleged	incompetent	is	indigent,	upon	the	alleged	incompetent’s	request:	

(i)	The	right	to	have	counsel	and	an	independent	expert	evaluator	appointed	at	court	expense;	

(ii)	 If	 the	 guardianship,	 limited	 guardianship,	 or	 standby	 guardianship	 decision	 is	 appealed,	 the	
right	to	have	counsel	appointed	and	necessary	transcripts	for	appeal	prepared	at	court	expense.	

(D)(1)	If	a	person	has	been	nominated	to	be	a	guardian	of	the	estate	of	a	minor	in	or	pursuant	to	a	
durable	power	of	attorney	under	section	1337.24	of	the	Revised	Code	or	a	writing	as	described	in	
division	 (A)	 of	 section	 2111.121	 of	 the	 Revised	 Code,	 the	 person	 nominated	 has	 preference	 in	
appointment	 over	 a	 person	 selected	 by	 the	 minor.	 A	 person	 who	 has	 been	 nominated	 to	 be	 a	
guardian	of	the	person	of	a	minor	in	or	pursuant	to	a	durable	power	of	attorney	or	writing	of	that	
nature	 does	 not	 have	 preference	 in	 appointment	 over	 a	 person	 selected	 by	 the	 minor,	 but	 the	
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probate	court	may	appoint	the	person	named	in	the	durable	power	of	attorney	or	the	writing,	the	
person	selected	by	the	minor,	or	another	person	as	guardian	of	the	person	of	the	minor.	

(2)	A	person	nominated	as	a	guardian	of	an	incompetent	adult	child	pursuant	to	a	durable	power	of	
attorney	 under	 section	 1337.24	 or	 pursuant	 to	 section	 2111.121	 of	 the	 Revised	 Code	 shall	 have	
preference	 in	 appointment	 over	 a	 person	 applying	 to	 be	 guardian	 if	 the	 person	 nominated	 is	
competent,	suitable,	and	willing	to	accept	the	appointment,	and	if	the	incompetent	adult	child	does	
not	have	a	spouse	or	an	adult	child	and	has	not	designated	a	guardian	prior	to	the	court	finding	the	
adult	child	incompetent.	

(E)	In	making	a	best	interest	determination	as	to	the	appointment	of	a	guardian	for	a	minor	under	
this	section,	the	court	shall	consider	all	relevant	factors,	including	but	not	limited	to:	

1) the	recommendations	of	the	child’s	parents	and/or	custodian	or	caregiver	regarding	the	child’s	
care;		

2) the	recommendation	of	the	child’s	guardian	ad	litem,	if	a	guardian	ad	litem	has	been	appointed;		
3) the	wishes	of	the	child	as	expressed	by	the	child	or	the	attorney	for	the	child;	
4) whether	the	proposed	guardianship	will	interfere	with	the	child’s	relationship	with	the	

parent(s);		
5) if	the	court	has	interviewed	the	child	in	chambers	regarding	the	child’s	wishes	and	concerns	as	

to	the	allocation	of	parental	rights	and	responsibilities	concerning	the	child,	the	wishes	and	
concerns	of	the	child,	as	expressed	to	the	court;	

6) the	child’s	interaction	and	interrelationship	with	the	proposed	guardian,	the	child’s	parents	and	
siblings,	and	any	other	person	who	may	significantly	affect	the	child’s	best	interest;		

7) the	child’s	adjustment	to	the	child’s	home,	school,	and	community;	
8) the	mental	and	physical	health	of	the	proposed	guardian;	
9) the	mental	and	physical	health	of	the	child,	and	any	special	needs	of	the	child;		
10) the	potential	negative	impact	to	the	child	of	a	removal	from	parental	custody;			
11) whether	the	proposed	guardian	or	any	member	of	the	proposed	guardian’s	household	has	

previously	has	been	convicted	of	or	pleaded	guilty	to	any	criminal	offense	involving	any	act	that	
resulted	in	a	child	being	an	abused	child	or	a	neglected	child;	whether	the	proposed	guardian	
previously	has	been	determined	to	be	the	perpetrator	of	the	abusive	or	neglectful	act	that	is	the	
basis	of	an	adjudication	of	child	abuse	or	neglect;	whether	the	proposed	guardian	or	any	
member	of	the	household	of		the	proposed	guardian	previously	has	been	convicted	of	or	
pleaded	guilty	to	a	violation	of	section	2919.25	of	the	Revised	Code;	whether	the	proposed	
guardian	or	any	member	of	the	household	of	the	proposed	guardian	previously	has	been	
convicted	of	or	pleaded	guilty	to	any	offense	involving	a	victim	who	at	the	time	of	the	
commission	of	the	offense	was	a	member	of	the	family	or	household	that	is	the	subject	of	the	
current	proceeding	and	caused	physical	harm	to	the	victim	in	the	commission	of	the	offense;	
and	whether	there	is	reason	to	believe	that	the	proposed	guardian	has	acted	in	a	manner	
resulting	in	a	child	being	an	abused	child	or	a	neglected	child;	and	

12) whether	the	proposed	guardian	has	established	a	residence,	or	is	planning	to	establish	a	
residence,	outside	this	state.		
	

ORC	§	2111.06	Guardian	of	the	person.	
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If	the	powers	of	the	person	appointed	as	guardian	of	a	minor	or	incompetent	are	not	limited	by	the	
order	of	appointment,	 the	person	shall	be	guardian	both	of	 the	person	and	estate	of	 the	ward.	 In	
every	instance	the	court	shall	appoint	the	same	person	as	guardian	of	the	person	and	estate	of	the	
ward,	 unless	 in	 the	 opinion	 of	 the	 court	 the	 interests	 of	 the	 ward	 will	 be	 promoted	 by	 the	
appointment	of	different	persons	as	guardians	of	the	person	and	of	the	estate.	

A	guardian	of	the	person	of	a	minor	shall	be	appointed	as	to	a	minor	having	no	father	or	mother,	
whose	 parents	 are	 unsuitable	 persons	 to	 have	 the	 custody	 of	 the	minor	 and	 to	 provide	 for	 the	
education	of	the	minor	as	required	by	section	3321.01	of	the	Revised	Code,	or	whose	best	interests,	
in	the	opinion	of	the	court,	will	be	promoted	by	the	appointment	of	a	guardian.	A	guardian	of	the	
person	shall	have	 the	 custody	and	provide	 for	 the	maintenance	of	 the	ward,	 and	 if	 the	ward	 is	 a	
minor,	the	guardian	shall	also	provide	for	the	education	of	the	ward	as	required	by	section	3321.01	
of	the	Revised	Code.	

For	purposes	of	this	section,	a	parent	may	be	found	to	be	unsuitable	to	have	custody	of	the	minor	
when	a	preponderance	of	the	evidence	shows	that	the	parent	abandoned	the	child;	the	parent	has	
contractually	 relinquished	 custody	 of	 the	 child;	 the	 parent	 has	 become	 totally	 incapable	 of	
supporting	or	caring	for	the	child;	or		that	an	award	of	custody	to	the	parent	would	be	detrimental	
to	 the	 child.	 	 	 Before	 exercising	 its	 jurisdiction	 to	 appoint	 a	 guardian	 of	 a	minor,	 the	 court	 shall	
comply	with	the	jurisdictional	standards	of	sections	3127.01	to	3127.53	of	the	Revised	Code.	

ORC	§	2111.46	Guardianship	of	minors.	
(A) When	a	guardian	has	been	appointed	for	a	minor	before	the	minor	is	over	fourteen	years	of	age,	

the	 guardian’s	 power	 shall	 continue	 until	 the	 ward	 arrives	 at	 the	 age	 of	 majority,	 unless	
removed	 for	 good	 cause	 or	 unless	 the	 ward	 selects	 another	 suitable	 guardian.	 After	 the	
selection	is	made	and	approved	by	the	probate	court	and	the	person	selected	is	appointed	and	
qualified,	the	powers	of	the	former	guardian	shall	cease.	The	former	guardian’s	final	account	as	
guardian	shall	then	be	filed	and	settled	in	court.	

(A)(B) Circumstances	that	may	constitute	good	cause	for	removal	of	a	guardian	under	this	section		
include,	but	are	not	limited	to,	the	guardian’s	inability	or	failure	to	fulfill	the	obligations	of	the	
guardianship;	the	illness	or	disability	of	the	guardian;	or	the	guardianship	no	longer	serves	the	
best	interests	of	the	child.			

(B)(C) Upon	the	termination	of	a	guardianship	of	the	person,	estate,	or	both	of	a	minor	before	the	
minor	reaches	eighteen	years	of	age,	if	a	successor	guardian	is	not	appointed	and	if	the	court	
finds	that	the	minor	is	without	proper	care	because	both	of	the	minor’s	parents	are	unable	to	be	
located,	or	are	deceased,		or	are	unsuitable	custodians	for	the	minor	and	no	suitable	successor	
guardian	has	been	identified,	the	court	shall	certify	a	copy	of	its	finding	together	with	as	much	
of	the	record	and	any	further	information	that	the	court	considers	necessary,	or	as	the	juvenile	
court	may	request,	to	the	juvenile	court	for	further	proceedings.	Upon	that	certification,	the	
juvenile	court	shall	have	exclusive	jurisdiction	respecting	the	minor.	

(C)(D) For	purposes	of	this	section,	a	parent	may	be	found	to	be	unsuitable	to	have	custody	of	the	
minor	if	the	parent	has	abandoned	the	child;	the	parent	has	contractually	relinquished	custody	
of	the	child;	the	parent	has	become	totally	incapable	of	supporting	or	caring	for	the	child;	or	if	
an	 award	 of	 custody	 to	 the	 parent	 would	 be	 detrimental	 to	 the	 child.				
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The	Subcommittee	noted	that	there	are	no	specific	criteria	articulated	in	relation	to	the	“best	
interest”	standard	for	determining	whether	a	child	should	be	returned	to	the	parents	upon	
modification	or	termination	of	an	order	of	disposition	under	this	section.				

In	general,	ORC	§	2151.01	premises	decision‐making	on	“child’s	welfare	or	in	the	interests	of	public	
safety,”	but	does	not	incorporate	a	“best	interest”	standard.		ORC	§	2151.414	does	contain	a	list	of		
“best	interest”	criteria	specific	to	a	determination	whether	to	grant	a	motion	for	permanent	
custody.			

In	relation	to	allocation	of	parental	rights	under	ORC	§	3109.04,	detailed	best	interest	criteria	guide	
the	courts’	decision‐making.			

In	order	to	provide	consistency	among	these	code	sections	and	direction	for	judicial	decision‐
making,	the	Subcommittee	recommends	the	inclusion	of	the	list	of	criteria	set	out	below.			

ORC	§	2151.42	Best	interests	of	child	‐	order	granting	legal	custody.	

(A)	At	any	hearing	in	which	a	court	is	asked	to	modify	or	terminate	an	order	of	disposition	issued	
under	 section	 2151.353,	 2151.415,	 or	 2151.417	 of	 the	 Revised	 Code,	 the	 court,	 in	 determining	
whether	 to	 return	 the	 child	 to	 the	 child’s	 parents,	 shall	 consider	whether	 to	 do	 so	 is	 in	 the	 best	
interests	of	the	child.			

(B)	 In	 determining	 the	 best	 interest	 of	 a	 child	 at	 a	 hearing	 held	 pursuant	 to	 division	 (A)	 of	 this	
section,	the	court	shall	consider	all	relevant	factors,	including,	but	not	limited	to,	the	following:		

1)	 the	interaction	and	interrelationship	of	the	child	with	the	child’s	parents	and	siblings;	
2)	 the	wishes	of	the	child,	as	expressed	by	the	child,	or	through	the	child’s	guardian	ad	litem	or				
by	the		child’s	attorney;		
3)	 the	recommendations	of	the	child’s	custodian	or	caregiver;		
4)	 whether	return	to	the	parents	is	consistent	with	the	child’s	safety	and	well‐being;		
5)	 whether	the	conditions	that	resulted	in	the	original	order	of	disposition	have	been	
remedied;		
6)	 the	recommendation	of	the	child’s	guardian	ad	litem,	if	the	child	has	a	guardian	ad	litem;		
7)	 the	report	and	recommendation,	if	any,	of	the	PCSA.				

(C)	 An	 order	 of	 disposition	 issued	 under	 division	 (A)(3)	 of	 section	 2151.353,	 division	 (A)(3)	 of	
section	2151.415,	 or	 section	2151.417	of	 the	Revised	Code	 granting	 legal	 custody	 of	 a	 child	 to	 a	
person	 is	 intended	 to	 be	 permanent	 in	 nature.	 A	 court	 shall	 not	 modify	 or	 terminate	 an	 order	
granting	legal	custody	of	a	child	unless	it	finds,	based	on	facts	that	have	arisen	since	the	order	was	
issued	 or	 that	 were	 unknown	 to	 the	 court	 at	 that	 time,	 that	 a	 change	 has	 occurred	 in	 the	
circumstances	of	 the	child	or	the	person	who	was	granted	legal	custody,	and	that	modification	or	
termination	of	the	order	is	necessary	to	serve	the	best	interest	of	the	child.		

(D)	 In	 determining	 the	 best	 interest	 of	 a	 child	 at	 a	 hearing	 held	 pursuant	 to	 division	 (C)	 of	 this	
section,	the	court	shall	consider	all	relevant	factors,	including,	but	not	limited	to,	the	following:	

1) the	 recommendations	 of	 the	 child’s	 parents	 and/or	 custodian	 or	 caregiver	 regarding	 the	
child’s	care;		

2) the	 recommendation	 of	 the	 child’s	 guardian	 ad	 litem,	 if	 a	 guardian	 ad	 litem	 has	 been	
appointed;		
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3) the	wishes	of	the	child,	as	expressed	by	the	child	or	the	attorney	for	the	child;		
4) Whether	 the	 proposed	 placement	 will	 interfere	 with	 the	 child’s	 relationship	 with	 the	

parent(s);		
5) if	the	court	has	interviewed	the	child	in	chambers	regarding	the	child’s	wishes	and	concerns	

as	to	the	allocation	of	parental	rights	and	responsibilities	concerning	the	child,	the	wishes	
and	concerns	of	the	child,	as	expressed	to	the	court;	

6) the	child’s	interaction	and	interrelationship	with	the	proposed	custodian,	the	child’s	parents	
and	siblings,	and	any	other	person	who	may	significantly	affect	the	child’s	best	interest;		

7) the	child’s	adjustment	to	the	child’s	home,	school,	and	community;	
8) the	mental	and	physical	health	of	the	proposed	custodian;	
9) the	mental	and	physical	health	of	the	child,	and	any	special	needs	of	the	child;		
10) the	potential	negative	impact	to	the	child	from	removal	from	parental	custody;			
11) whether	the	proposed	custodian	or	any	member	of	the	proposed	custodian’s	household	has	

previously	has	been	convicted	of	or	pleaded	guilty	to	any	criminal	offense	involving	any	act	
that	 resulted	 in	a	 child	being	an	abused	child	or	a	neglected	child;	whether	 the	proposed		
custodian	previously	has	been	determined	to	be	the	perpetrator	of	the	abusive	or	neglectful	
act	 that	 is	 the	 basis	 of	 an	 adjudication	 of	 child	 abuse	 or	 neglect;	 whether	 the	 proposed	
custodian	 or	 any	 member	 of	 the	 household	 of	 either	 parent	 or	 potential	 (or	 proposed)	
custodian	 previously	 has	 been	 convicted	 of	 or	 pleaded	 guilty	 to	 a	 violation	 of	 section	
2919.25	 of	 the	 Revised	 Code;	 whether	 the	 proposed	 custodian	 or	 any	 member	 of	 the	
household	of	the	proposed	custodian	previously	has	been	convicted	of	or	pleaded	guilty	to	
any	 offense	 involving	 a	 victim	 who	 at	 the	 time	 of	 the	 commission	 of	 the	 offense	 was	 a	
member	of	the	family	or	household	that	is	the	subject	of	the	current	proceeding	and	caused	
physical	harm	to	the	victim	in	the	commission	of	the	offense;	and	whether	there	is	reason	to	
believe	 that	 the	 proposed	 custodian	 has	 acted	 in	 a	manner	 resulting	 in	 a	 child	 being	 an	
abused	child	or	a	neglected	child;	and	

12) 	whether	the	proposed	custodian	has	established	a	residence,	or	 is	planning	to	establish	a	
residence,	outside	this	state.		

 

Section	6	
Concurrent	Legislative	Initiatives		

During	the	time	the	Subcommittee	was	engaged	in	conducting	research	and	formulating	
recommendations,	the	Ohio	General	Assembly	was	also	working	toward	legislative	change	
to	benefit	kinship	caregivers.		The	following	were	key	legislative	initiatives:	

 Amendments	to	the	Grandparent	POA	and	CAA	provisions	
On	December	20,	2012,	Governor	John	Kasich	signed	Substitute	House	Bill	279	into	law.		
Among	other	things,	the	bill	eliminates	the	automatic	termination	of	a	power	of	
attorney	or	caregiver	authorization	affidavit	after	one	year	elapses	from	the	date	the	
affidavit	is	notarized.		The	bill	also	repeals	provisions	related	to	second	or	subsequent	
filings	of	a	POA	or	CAA	and	creates	a	procedure	by	which	a	grandparent	who	has	
custody	of	a	child	pursuant	to	a	POA	or	CAA	may	petition	a	juvenile	court	for	custody	if	
a	parent	revokes	the	POA	or	terminates	the	CAA.		
	
The	bill	does	not	expand	the	availability	of	such	a	POA	or	CAA	to	relatives	other	than	
grandparents,	although	a	different	section	of	the	bill	permits	PCSAs	to	provide	care	for	
an	abused,	neglected,	or	dependent	child	in	the	home	of	a	nonrelative	adult	whom	a	
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child	or	the	child’s	current	custodian	identifies	as	having	a	longstanding	relationship	or	
bond	with	the	child	or	the	child’s	family	that	will	ensure	the	maintenance	of	the	child’s	
social	and	cultural	ties.			
	
Sub.	H.B.	279	also	specifies,	in	conformity	with	federal	law,	that	a	PCSA	or	PCPA	that	
receives	temporary	custody	of	a	child	must	exercise	due	diligence	to	identify	and	
provide	notice	of	the	removal	to	all	adult	grandparents	and	other	adult	relatives	of	a	
child,	including	those	suggested	by	the	parents,	within	30	days	of	the	removal	in	
accordance	with	federal	law.			The	bill	does	not	specify	what	the	notice	must	include.			
	

 Subsidized	kinship	guardianships	
Pursuant	to	S.B.	162,	the	Ohio	Department	of	Job	and	Family	Services	engaged	in	a	
study	of	current	trends	in	the	placement	of	children	by	public	children	services	
agencies	into	relative	caregiver	homes,	including	a	study	as	to	whether	Ohio	should	
enact	legislation	implementing	a	subsidized	kinship	guardianship	program	pursuant	to	
the	Fostering	Connections	Act,	which	authorized	states	to	use	Title	IV‐E	funds	to	enter	
into	kinship	guardianship	assistance	agreements.	Such	agreements	would	provide	
payments	to	grandparents	and	other	relatives	who	have	assumed	legal	guardianship	of	
children	for	whom	they	have	cared	as	foster	parents	and	for	whom	they	have	ommitted	
to	care	on	a	permanent	basis.		Although	a	work	group	has	studied	the	issue,	no	
recommendations	as	to	whether	Ohio	should	adopt	such	a	program	were	finalized	in	
2012.	
	
Sub.	H.B.	279	directed	ODJFS	to	develop	recommendations	for	implementation	of	a	
subsidized	relative	guardianship	program,	with	a	preliminary	report	due	to	the	
Governor	by	December	31,	2012	and	a	final	report	due	within	18	months	of	the	bill’s	
effective	date.		


